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ms"“ ASSESSMENT MANUAL

RE: Application of the Act and Policies ITEM: AP1-1-0

BACKGROUND

1. Explanatory Notes

Decision-making at the Workers’ Compensation Board is governed by the Workers
Compensation Act.

Section 82(1)(a) of the Act authorizes the Board of Directors to set and revise the
Board’s policies. These policies are of broad general application and provide further
direction to the Board in dealing with individual matters.

Section 99(2) of the Act requires the Board to make decisions based upon the merits
and justice of the case, but in so doing to apply a policy of the Board of Directors that is
applicable in the case.

The purpose of the POLICY in this Item is to provide direction regarding the interaction
between the application of the Act and the policies made under the Act and the
consideration of the individual circumstances of the case.

The POLICY does not comment on documents issued under the authority of the
President/Chief Executive Officer of the Board. That is a matter for the President/Chief
Executive Officer to address.

2. The Act
Section 82(1)(a):

The board of directors must ... set and revise as necessary the policies of the
board of directors, including policies respecting compensation, assessment,
rehabilitation and occupational health and safety ....

Section 99(2):
The Board must make its decision based upon the merits and justice of the case,

but in so doing the Board must apply a policy of the board of directors that is
applicable in that case.
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POLICY

In making decisions, the Board must take into consideration:

1. the relevant provision or provisions of the Act;
2. the relevant policy or policies in this Manual; and
3. all facts and circumstances relevant to the case.

By considering the relevant provisions of the Act, the relevant policies, and the relevant
facts and circumstances, the Board ensures that:

1. similar cases are adjudicated in a similar manner;
2. each participant in the system is treated fairly; and
3. the decision-making process is consistent and reliable.

Section 99(2) of the Act provides that:

The Board must make its decision based upon the merits and justice of the case,
but in so doing the Board must apply a policy of the board of directors that is
applicable in that case.

Section 99(2) requires the Board to make all its decisions based on the merits and
justice of the case. In making decisions, the Board must take into account all relevant
facts and circumstances relating to the case before it, including the worker’s individual
circumstances. This is required, among other reasons, in order to comply with section
99(2) of the Act. In doing so, the Board must consider the relevant provisions of the
Act. If there are specific directions in the Act that are relevant to those facts and
circumstances, the Board is legally bound to follow them.

Section 99(2) also requires the Board to apply a policy of the Board of Directors that is
applicable to the case before it. The policies reflect the obligations and discretion
delegated to the Board under the Act. Each policy creates a framework that assists and
directs the Board in its decision-making role when certain facts and circumstances come
before it. If such facts and circumstances arise and there is an applicable policy, the
policy must be applied. Where the Act and policy provide for Board discretion, the
Board is also required to exercise the discretion based upon the merits and justice of
the case, in accordance with the Act and applicable policy.
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All substantive and associated practice components in the policies in this Manual are
applicable under section 99(2) of the Act and must be applied in decision-making. The
term “associated practice components” for this purpose refers to the steps outlined in
the policies that must be taken to determine the substance of decisions. Without these
steps being taken, the substantive decision required by the Act and policies could not
be made.

References to business processes that appear in policies are only applicable under
section 99(2) of the Act in decision-making to the extent that they are necessary to
comply with the rules of natural justice and procedural fairness. The term “business
processes” for this purpose refers to the manner in which the Board conducts its
operations. These business processes are not intrinsic to the substantive decisions
required by the Act and the policies.

If a policy requires the Board to notify an employer, worker, or other workplace party
before making a decision or taking an action, the Board is required to notify the party if
practicable. “If practicable” for this purpose means that the Board will take all
reasonable steps to notify, or communicate with, the party.

This policy item is not intended to comment on the application of practice directives,
guidelines and other documents issued under the authority of the President/Chief
Executive Officer of the Board. The application of those documents is a matter for the
President/Chief Executive Officer to address.

PRACTICE

For any relevant PRACTICE information, readers should consult the Assessment
Department’s Practice Directives available on the WCB website.

EFFECTIVE DATE: July 1, 2019

AUTHORITY: ss. 82(1)(a) and 99(2), Workers Compensation Act

CROSS REFERENCES:

HISTORY: July 1, 2019 — Amendments to emphasize the obligation of the Boardto

base its decisions upon the merits and justice of the case and delete
references to Board officers.
Item developed to implement the Workers Compensation Amendment
Act (No. 2), 2002 effective March 3, 2003.

APPLICATION: This policy applies to decisions on or after July 1, 2019.
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