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On November 29, 2023, WorkSafeBC held an information session for workers on the duty to  
cooperate and duty to maintain employment amendments to the Worksers Compensation Act, effective 
January 1, 2024. 

This document provides responses to the questions attendees submitted during that session. The questions 
have been grouped into the following themes:

•	 General information about the legislative amendment

•	 Worker and employer communication and compliance 

•	 Suitable work and accommodations

•	 Joint health and safety committees

You can also view a recording of the session and download the presentation slides. 

Learn more
For more information about these changes, visit the worksafebc.com pages below. If you have additional 
questions, you can email us.

Bill 41 amendments:

•	 Bill 41: Amendments to the Workers Compensation Act

Duty to cooperate and duty to maintain employment:

•	 Employers: Duty to cooperate and duty to maintain employment

•	 Workers: Duty to cooperate and duty to maintain employment

Return to work: 

•	 Employers: Return-to-work information

•	 Workers: Return-to-work information

•	 Health care providers: Return-to-work information

Duty to Cooperate and Duty to Maintain Employment

Worker Information Session Q&A
November 29, 2023

https://www.youtube.com/watch?v=LcnbeybqG7Y
https://www.worksafebc.com/en/resources/law-policy/act-amendments/bill-41-employer-info-session-duty-to-cooperate-duty-to-maintain-employment?lang=en
https://gems.online.worksafebc.com/emailus?_gl=1*srwdpj*_ga*MTQyMTQ4MDczOC4xNjgxMjM5NTA4*_gid*MTUyNzI3NDcwOS4xNjk2MzQ5NzI2*_fplc*NGVYTmxjU3VUY1F6anU5UUl3Q0Y1JTJGYm5IVHNIWU9BT3U3dm9FUUJkUlljOWNUaXNkdXpYZVBvS1JXVEFlSDdZbzNHWjhwUTMlMkJBY2JNUHJ3Z0Yzc2JkTDhVbWNpZ3BLWEhLNEhyOVNuNGx0REt1aSUyRkx2YzUzczcweTlRNXBnJTNEJTNE
https://www.worksafebc.com/en/law-policy/workers-compensation-law/amendments/bill-41-amendments-to-the-workers-compensation-act
https://www.worksafebc.com/en/law-policy/workers-compensation-law/amendments/bill-41-amendments-to-the-workers-compensation-act/employers-duty-to-cooperate-duty-to-maintain-employment
https://www.worksafebc.com/en/law-policy/workers-compensation-law/amendments/bill-41-amendments-to-the-workers-compensation-act/workers-duty-to-cooperate-duty-to-maintain-employment
https://www.worksafebc.com/en/claims/recovery-work/employers-return-to-work-information
https://www.worksafebc.com/en/claims/recovery-work/workers-return-to-work-information
https://www.worksafebc.com/en/claims/recovery-work/health-care-providers-return-to-work-information
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General information about the 
legislative amendment
When will the final law and policy  
be available?
The law and policy has been available as of 
January 1, 2024, when the new legislation came 
into effect. You can view the WorkSafeBC Board  
of Directors decision, which includes the approved 
policy drafts.  

The following resources on worksafebc.com can 
also help workers and employers understand and 
comply with the new requirements:

•	 Return to work page

•	 Rehabilitation Services & Claims Manual, 
Volume II (current policies)  

Do these obligations apply to claims 
started before January 1, 2024?
The duty to cooperate generally applies to workers 
injured on or after January 1, 2022, and the duty to 
maintain employment generally applies to workers 
injured on or after July 1, 2023.

Does the duty to cooperate apply to 
workplaces with fewer than 20 workers?
The duty to cooperate extends to all workers and 
employers, regardless of the size of the business  
or how long the worker has been employed with 
the injury employer.  

Does the duty to cooperate and duty 
to maintain employment override 
collective agreements? 
Where there is a potential conflict between  
the duty to cooperate and duty to maintain 

employment obligations outlined in the Workers 
Compensation Act (the Act) and the terms of  
a collective agreement, the rule or provision  
that provides the worker the most favourable 
return‑to‑work (RTW) option prevails — except 
where seniority is a factor. 

The RTW obligations in the Act cannot override  
a term in the collective agreement that pertains to 
seniority. Seniority-based terms in the collective 
agreement are unaffected by the obligations to 
cooperate and maintain employment.

How will WorkSafeBC ensure alignment 
with the Human Rights Tribunal? 
The duty to cooperate and duty to maintain 
employment exist alongside other obligations 
outlined in  B.C.’s Human Rights Code, and for 
federally regulated employers, the Canadian 
Human Rights Act. 

WorkSafeBC independently proceeds with 
investigations and decisions regarding compliance 
with the duty to cooperate and duty to maintain 
employment in accordance with the Act and  
the Rehabilitation Services & Claims Manual. 
WorkSafeBC will proceed with its decision  
or dispute resolution process regardless of 
whether other agencies continue or suspend  
their processes. 

Has the Lieutenant Governor in Council 
made any exemptions to the duty to 
maintain employment? 
The Lieutenant Governor in Council has not made 
any industries or classes of employers or workers 
exempt from the duty to maintain employment 
obligations. These duties apply universally across 
all sectors and industries.  

https://www.worksafebc.com/en/resources/law-policy/board-of-directors-decisions/bod-2023-11-09-06-return-to-work-obligations-duty-to-cooperate-duty-to-maintain-employment?lang=en
https://www.worksafebc.com/en/resources/law-policy/board-of-directors-decisions/bod-2023-11-09-06-return-to-work-obligations-duty-to-cooperate-duty-to-maintain-employment?lang=en
https://www.worksafebc.com/en/claims/recovery-work
https://www.worksafebc.com/en/law-policy/claims-rehabilitation/compensation-policies/rehab-claims-volumeii
https://www.worksafebc.com/en/law-policy/claims-rehabilitation/compensation-policies/rehab-claims-volumeii
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/19001_00
https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/19001_00
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Worker and employer 
communication and compliance
How often are workers and employers 
expected to communicate?
Workers and employers are expected to make 
reasonable efforts to contact each other promptly 
after the injury and to remain in regular contact 
throughout the recovery process. While workers 
are expected to initiate contact with the employer 
as soon as practicable, there is no fixed rule or 
timeline. 

The frequency for ongoing communication should 
be based on what the worker and employer agree 
to be reasonable given the specific circumstances 
of their situation and will vary throughout the claim. 
The frequency of contact may depend on factors 
such as severity of the injury, availability of the 
individuals involved, the nature of the workplace, 
and the progress of the worker’s recovery and 
RTW planning. 

Can the worker and employer 
communicate via email? 
The duty to cooperate encompasses various forms 
of communication, such as phone calls, emails, 
in-person meetings, written correspondence,  
and any other reasonable means of conveying 
information. The specific form of contact may vary 
depending on the circumstances and preferences 
of both the employer and the worker. 

The communication and interaction between the 
employer and worker should involve engaging  
in conversations that facilitate a worker’s return  
to work, by addressing concerns and ensuring 
effective collaboration between the employer  
and worker. 

How will WorkSafeBC address a 
worker’s failure to cooperate?
WorkSafeBC will investigate and assess any 
difficulties or disputes regarding RTW efforts and 
opportunities. If WorkSafeBC determines that  
a worker has failed to comply with the duty to 
cooperate, the worker’s wage-loss or wage-loss 
equivalency benefits may be reduced or suspended 
until the worker complies. WorkSafeBC will inform 
the worker of the decision and the steps the worker 
needs to take. 

Suitable work  
and accommodations
Can an employer set a deadline for  
an employee to respond to a modified 
duty offer? 
It may be reasonable for an employer to request  
an injured worker respond to a modified duty offer 
within a particular timeframe. 

How will WorkSafeBC assess the 
suitability of RTW offers?
Suitable work is work that is safe, productive,  
and consistent with the worker’s functional abilities 
and skills. More specifically:

•	 The work must be safe, in that it does not pose  
a health and safety risk to the worker (i.e., it will 
neither harm the worker nor slow recovery) or  
to others at the workplace.

•	 The work must be productive and meaningful; 
token or demeaning tasks are considered 
detrimental to the worker’s rehabilitation.

•	 The work must be within the worker’s functional 
abilities and medical restrictions.

•	 The worker has, or is reasonably able to 
acquire, the necessary skills, competencies,  
or qualifications to perform the work.
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Suitable work, if possible, restores the full wages 
the worker was earning during pre-injury work.

The development of suitable work opportunities 
depends on the cooperation of all parties in the 
workplace. This may involve consultation between 
the worker, the employer, physicians, qualified 
practitioners, other recognized health care 
professionals, the union, and WorkSafeBC.

Does WorkSafeBC consult with medical 
professionals regarding suitability of the 
return-to-work offer?
In determining whether an offer of suitable work  
is consistent with the worker’s functional abilities 
and skills, WorkSafeBC considers the worker’s 
current abilities and the activities they should  
not perform due to their injury and compares 
these with the functional requirements of the 
duties/work being offered.  

WorkSafeBC clinical advisors may be consulted  
for an opinion on whether the worker’s current 
functional capabilities match the demands of the 
work being offered. In situations where the clinical 
advisor’s opinion is not aligned with that of the 
worker’s treating physician or other health care 
provider, WorkSafeBC may contact the health care 
provider to discuss the worker’s abilities and the 
requirements of the suitable work.

How will WorkSafeBC address a 
worker’s refusal of suitable work?
Under the duty to cooperate, a worker has a duty 
to not unreasonably refuse suitable work when  
it’s made available by an employer with whom the 
worker has an existing employment relationship. 
When a worker refuses to accept a work offer, 
WorkSafeBC considers the reasons for the refusal 
and determines whether they are reasonable. If 
WorkSafeBC determines the suitable work duties 
were available and suitable, and the refusal was 
unreasonable, the worker’s wage-loss or wage-loss 

equivalency benefits may be reduced effective  
the date the work was suitable and available, as 
determined by WorkSafeBC. 

Who determines if an accommodation  
is reasonable?
Employer accommodations emphasize the 
importance of creating a supportive work 
environment that allow workers to contribute to  
the workplace effectively. Employers are expected 
to make the changes to the work or workplace 
necessary to accommodate a worker, provided  
the accommodation does not cause the employer 
undue hardship. Both employers and workers have 
already been creating accommodations under other 
existing legislation for years and, in many instances, 
the worker and provider can collaboratively assess 
if the accommodation is reasonable. 

If there is a disagreement, WorkSafeBC will 
determine the reasonableness of an accommodation, 
taking into account the evidence and circumstances 
specific to each case. WorkSafeBC considers 
various factors including the worker’s functional 
abilities and medical restrictions, the employer’s 
operational needs and resources, the availability 
and cost of the accommodation, as well as the 
safety and productivity of the work. 

What happens if an employer 
terminates an injured worker after  
their return to work? 
This legislation is not intended to have an impact 
on an employer’s right to manage their workforce.

Under the duty to maintain employment, an 
employer cannot terminate an injured worker 
because of their compensable injury or illness.  
If a worker is terminated within six months of 
returning to pre-injury work, alternative work, or 
suitable work, the employer may be presumed to 
have failed in their duty to maintain employment, 
unless they can establish the termination wasn’t 
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related to the compensable injury. If a worker is 
terminated more than six months after returning  
to work, the employer will no longer be presumed 
to have failed in their duty to maintain employment, 
however, further investigation may occur.

If the duty to maintain employment does not  
apply, the worker may receive assistance and 
services through B.C.’s Humans Right Code and  
the Canadian Human Rights Act, for federally 
regulated employers. 

How does the duration of the duty 
to maintain employment apply to 
fixed‑term contact workers?
In most cases, the duty to maintain employment  
is not intended to extend the time frame of 
employment agreed to at the time the worker  
was hired. If the worker was hired on a contract, 
the employer’s duty to maintain employment only 
requires the employer to return the worker to the 
pre-injury, alternative, or suitable work for the 
remainder of the contract term that was interrupted 
by the compensable injury.

However, in cases where there is a demonstrated 
pattern of employment contracts being extended 
or renewed in the past with little to no break in 
employment, WorkSafeBC may conclude that  
the duty to maintain employment should extend 
beyond the term of the contract and be governed 
by the normal rules for duration of the duty to 
maintain employment.

Joint health and safety 
committees
How can the joint health and safety 
committee be involved? 
There are no changes to joint health and safety 
committee requirements as a result of the 
legislative RTW obligations. However, a joint 
health and safety committee may assist in 
supporting the return to work of injured workers 
when appropriate.


