WORKERS’ COMPENSATION REPORTER

Volume 21, Number 1

2005

published by
WorkSafeBC
(the Workers” Compensation Board)

Province of British Columbia

mSnFE BC

WORKING TO MAKE A DIFFERENCE
worksafebc.com

The mandate of WorkSafeBC, in concert with workers and employers, is to:

* Promote the prevention of workplace injury, illness, and disease

* Rehabilitate those who are injured and provide timely return to work

* Provide fair compensation to replace workers’ loss of wages while recovering from injuries
* Ensure sound financial management for a viable workers” compensation system

Sections and excerpts from the Workers Compensation Act, Revised Statutes of British Columbia 1996,
Chapter 492 are provided for convenience and are to be used for informational purposes only.

For more information about the Workers” Compensation Reporter, please call John Panusa at 604 233-4043.

To order copies of the Workers” Compensation Reporter, please contact Jim McGowan at 604 276-3143.






Table of Contents

Page
Publishing Criteria for Board of Director Decisions .............ccccccoeciiiiiiiiiiiiiininn. \%
Publishing Criteria for Review Division Decisions..............ccccoceeviiiiiiiiiiiiciicin, vi
Publishing Criteria for Workers” Compensation Appeal Tribunal Decisions.............. vii
Resolutions of the Board of Directors
Amendments to the Board of Directors” Manual
(2005/04/T9-0T) ..ottt ettt 1
Decisions of the Review Division

Extension of Time — New Evidence (13828) .........cccoviiiiiiiiiiiiiee et eeee e 5
“Disabled From Earning Full Wages” Under Section 6(1) (14519).......cccccoveevuievcrncnnnn. 9
Health Care Benefit Reimbursement (16563) ..........ccocueiviiiiiiniiiiniiiieiieenieeeeeiee e 19
“Due Diligence” Under Part 3 (19984) ..........cociiiiiiiiiiiiiiiiiieeecee e 25
Compensation for a Fatality (20779)........ccccciiiiiiiiiiiiiiii e 31
Exceptional Circumstances Under Section 33.4 (21018) .......cooceieviieiiiniiieniiieniicieene 39
Whether Refusal to Make a Decision is a Reviewable Decision (21260) ...................... 45
Lung Cancer and Occupational Exposure (21536) ..........cccccevuiviiiiiiiiiiiiiiiiieiee, 57
Extension of Time — Failure to Copy Authorized Representative (22274).................... 67
Extension of Time — Acts or Omissions of Representatives (23106) ............cccceeeueenee. 73
Retroactive Vocational Rehabilitation Benefits (24070).........cccocvvreriireeniieeniieeniiee e 77
Payment of Interest — Authority of Review Division to Consider

Charter Arguments (25354) ........ooiiriiiiiiiiiiieieee ettt 83
Meaning of “Wilful” Under Policy Item D12-196-6 (25638) ..........cccccoviiiiiiiiiiiiiennns 93
Board Authority on Receipt of Section 96.4(8) — Refer Back (25707).......c..ccccceeeuerueens 101

Workers” Compensation Reporter — Volume 21, Number 1 iii



Decisions of the Workers’ Compensation Appeal Tribunal

Reconsideration Grounds — Failure to Consider Argument
Made by a Party (WCAT-2004-05728) ........cccooviiiiiiiiiiiiiciciceeccc s 111

WCAT’s Jurisdiction — Section 16 Limitation Over Vocational Rehabilitation
Does Not Affect Ability to Consider All Relevant Evidence in an Appeal

(WECAT-2004-06588) ...ttt ettt ettt ettt e et e e s 121
Section 251 Referral to the Chair — Recurrence of Disability

(WECAT-2005-0T7T0) ettt ettt ettt ettt e st e et eeanaeees 131
Review Division and WCAT Jurisdiction — Refusal to Make a Decision
(WCAT-2005-0T772) oottt ettt ettt et e sttt e et eeeeeees 157
When Disability First Occurs — Section 35.1(4) (WCAT-2005-01826) ........ccceevueeueruenn 173
WCAT’s Jurisdiction — Permanent Disability Award Under Schedule D

for Hearing Loss (WCAT 2005-01943)......cccutiiiiiiiriiiiiiieieesieeie et 179
WCAT’s Jurisdiction — Permanent Disability Award for Additional Factors
(WECAT-2005-02034) ...ccuveeemrieemeeeeiieeeite ettt sttt ettt sttt e st ettt et e e neesebeesaeeesenes 185
Permanent Disability Awards — Long-term Wage Rate Under

Current Provisions (WCAT-2005-02770)......ccuueeerueeerrieeeieieeeeiieeeireeeiieeenveeeesneeenneeas 193
WCAT Jurisdiction — Review Division Extension of Time Decisions

(WECAT-2005-03420) ..ottt ettt ettt ettt et et e st e et eeeaeees 201
Precedent Panel — Payment of Interest on Retroactive Benefits

(WCAT-2005-03622-RB) ...ccuvieiiiiiiiiiiieeiiee ettt ettt e 205
WCAT’s Jurisdiction — Interest on Retroactive Vocational Rehabilitation

Benefits and Legal Costs (WCAT-2005-04320) ........cccveevuiemiieniieniieiieeiienieenee e 229
Section 11 Determination (WCAT-2005-04416-ad) ........ccccuveeriireniiiieeiiieeniee e 237

Section 251 Referral to the Chair — Entitlement to Dependents’ Benefits
(WCAT-2005-04492-RB) .....veeiuiieiiiiaiiteiie ettt ettt ettt ettt e 269

Extension of Time to Appeal — Appeal Filed Within 30 Days
of Receipt of Decision (WCAT-2005-04706) ........cccuerierierieniieiieienieneeeeeeieesie e 287

Three-member Non-precedent Panel — Work-required Motion
(WCAT-2005-04824) ...ttt ettt 289

iv Workers” Compensation Reporter — Volume 21, Number 1



Publishing Criteria for Board of Director Decisions

Decisions of WorkSafeBC’s Board of Directors are published in the Workers” Compensation
Reporter where:

+ The decision results in an amendment to a regulation made under the Workers Compensation
Act. This includes amendments to the Occupational Health and Safety Regulation, Requlations
for Agricultural Operations, Industrial Health and Safety Regulation, Fishing Industry
Regulations, and the Occupational Disease Recognition Regulation.

+ The decision results in substantive amendments to the published policies of the Board of
Directors. A policy amendment may be considered substantive if it results in change to
worker or dependant benefit levels or employer obligations. It may also be considered
substantive where it results from a change in policy interpretation or new legislation.
Consequential, housekeeping and other minor changes will not be published in the
Workers” Compensation Reporter.

+ The decision constitutes a policy decision but does not amend any of the published policy
manuals of WorkSafeBC.

Workers” Compensation Reporter — Volume 21, Number 1 v



Publishing Criteria for Review Division Decisions

The Review Division applies the criteria outlined below to the selection of key decisions
for publication:

Criteria

1. The decision will facilitate in the understanding of workers’” compensation because it offers
a thorough analysis of significant concepts or offers new insights including;:

« Summarizes the legislative history behind key statutory provisions
+ Sets out a thorough analysis of law and policy in relation to a key issue
« Draws onrelevant jurisprudence
« Applies important principles of statutory interpretation
+ Discusses/analyzes changes in the law, policy, or practice

2. The decision signals to the workers” compensation community the direction that the
Review Division is taking on certain issues in an effort to provide greater certainty,
recognizing that the Review Division is not bound by precedent but that like cases are
generally treated alike.

3. The decision will facilitate consistency and improved decision-making.

4. The decision will assist individuals in pursuing a remedy or providing representation on
workers’ compensation, assessment, prevention, and other matters by explaining in clear,
plain language the criteria for considering or adjudicating particular issues, or the

procedures for pursuing a remedy.

5. The decision assists in understanding important jurisdictional questions relating to the
new legislation or to the new appellate structure.

6. The decision assists in interpreting new key statutory provisions.

* A decision that is a final decision of WorkSafeBC with no further appeal rights, may, for that reason, in conjunction
with the above-noted criteria, have added value for publication as a decision of note.
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Publishing Criteria for Workers’ Compensation Appeal Tribunal Decisions

The Workers” Compensation Appeal Tribunal (WCAT) applies the criteria outlined below to
the selection of key WCAT decisions for publication in the Workers” Compensation Reporter:

1. The decision will assist individuals in pursuing a remedy or providing representation on
compensation, assessment, prevention, or other matters by explaining in clear, plain
language the criteria for considering or adjudicating particular issues, or the procedures for

pursuing a remedy.

2. The decision will aid in the understanding of workers’ compensation by offering a
thorough analysis of a significant concept or a new insight. The decision may:

(@) Summarize the legislative history behind a key statutory provision
(b) Set out a thorough analysis of law and policy in relation to a key issue
(c) Draw on relevant jurisprudence

(d) Apply important principles of statutory interpretation, or

(e) Discuss/analyze a change in the law, policy, or practice

3. The decision signals the direction that WCAT is taking on certain issues to provide greater
certainty and predictability:

(@) While WCAT is generally not bound by precedent (except in the case of decisions by
panels appointed under section 238(6)), recognizing that consistency and predictability
are important values in decision-making, or

(b) By providing a precedent which is binding on future WCAT decision-making, unless
the circumstances are clearly distinguishable or a policy relied upon in the decision is

changed (pursuant to section 238(6) and 250(3))

4. The decision assists in understanding important jurisdictional questions relating to the
new legislation or to the new appellate structure.

5. The decision assists in interpreting new statutory provisions, regulations, or policies.

WCAT also assists in identifying key decisions of the courts on matters affecting the
interpretation and administration of the Act or other matters of interest to the community.
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Resolution of the Board of Directors

Number: 2005/04/19-01
Date: May 17, 2005
Subject: Amendments to the Board of Directors’ Manual

WHEREAS:

Pursuant to section 81 of the Workers Compensation Act (the “Act”), RSBC 1996,

Chapter 492 and amendments thereto, the lieutenant governor in council has appointed
a Board of Directors (the “BOD”) for the Workers” Compensation Board of

British Columbia (the “WCB”);

AND WHEREAS:
Pursuant to section 82(2)(g)(ii) of the Act, the BOD is responsible for enacting bylaws
and passing resolutions for the conduct of the business and the functions of the BOD

including enacting bylaws respecting the manner in which the policies of the BOD are
to be published;

AND WHEREAS:
Effective September 17, 2003, the BOD approved a Board of Directors’ Manual

(the “Manual”) for the conduct of the business and functions of the BOD
(Resolution 2003/09/17-03);

AND WHEREAS:

In June 2004, the BOD approved changes to the Manual to reflect new governance
practices, changes to reporting relationships, new policies and certain other develop-
ments that occurred since September 17, 2003 (Resolution 2004/07/20-01);

AND WHEREAS:

The BOD’s Priorities and Governance Committee has recommended further revisions
to the Manual and has presented such recommendations to the BOD for approval;

Workers” Compensation Reporter — Volume 21, Number 1 1

)
(=]
Q
1
o
o
-h
o
=
o
(1]
[
o
1
("]




THE BOARD OF DIRECTORS RESOLVES THAT:

1. The Board of Directors” Manual is revised to consist of the following sections:

SECTION I — WCB Mandate
Introduction to the Workers” Compensation Board TAB1

Mandate, Vision, Mission and Guiding Principles and Premises TAB 2

SECTION II — Terms of Reference and Guidelines

Terms of Reference for the Board of Directors TAB3
Board of Directors” Operating Guidelines TAB 4
Board of Directors’ Forward Agenda TAB5
Terms of Reference for the Board Chair TAB6
Terms of Reference for the Vice Chair TAB7
Terms of Reference for an Individual Director TAB 8
Code of Conduct and Conflict of Interest Guidelines TAB9
Terms of Reference for the President and Chief Executive Officer TAB 10
Terms of Reference for the Vice President, Policy and Research Division TAB11
Terms of Reference for the Director, Research TAB 12
Terms of Reference for the Corporate Secretary TAB 13
Terms of Reference for the Director, Governance TAB 14

SECTION III — Committees

Committee Membership Roster TAB 15
Committee Operating Guidelines TAB 16
Terms of Reference for the Audit Committee TAB 17
Terms of Reference for the Human Resources and

Compensation Committee TAB 18
Terms of Reference for the Priorities and Governance Committee TAB 19
Ad hoc Committees TAB 20

SECTION IV — Important Board of Directors’ Processes

Performance Evaluation Process for the President and
Chief Executive Officer TAB 21

Performance Evaluation Process for the Director, Governance TAB 22
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Board of Directors, Committees and Chair Review Process
Strategic Planning Process
Succession Planning Process

Orientation and Ongoing Development of Directors

SECTION V — Board of Directors’ Policies
Financial Expenditure Policy

Process for BOD Purchases, Including the Engagement of
Independent Counsel

Board of Directors” Remuneration and Expenses

Government Reporting Overview

SECTION VI — Reference

Board of Directors’ Liability

Freedom of Information and Protection of Privacy Act
Policies of the Board of Directors

Workers Compensation Act

Organization Chart

Board of Directors” Contact Information

Senior Management Contact Information

TAB 23
TAB 24
TAB 25
TAB 26

TAB 27

TAB 28
TAB 29
TAB 30

TAB 31
TAB 32
TAB 33
TAB 34
TAB 35
TAB 36
TAB 37

2. The additions and revisions to the Manual as set out in Appendix “A” attached

(additions in bold, deletions struck through) are approved.
3. Tabs 1-33 of the Manual will be published on the WCB’s web site.

DATED at Richmond, British Columbia, May 17, 2005.
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Appendix A
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Workers Compensation Board
Board of Directors Manual Tab 3

TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

INTRODUCTION

A. Created by statute, the WCB’s purposes are determined by the people of
British Columbia acting through the Provincial Legislative Assembly.
These purposes are unusually broad and embrace the following areas

i) administrative;

i) adjudicative/appellate;

iii) policy and regulation making;
iv) provision of direct services; and
V) enforcement.

B. On January 2, 2003, the Workers Compensation Act was amended to
provide for a new governing body for the WCB. This body, the "Board of
Directors’, was made responsible for setting and superintending the
policies and direction of the WCB and planning for its future.

. PURPOSE

A. The powers and duties of the Board of Directors (the “BOD)” are set out
in Section 82 of the Workers Compensation Act.

B. The Board of Directors (the “BOD”) has been entrusted with stewardship
of the WCB. The BOD has the responsibility to oversee the conduct of the
WCB'’s business and to supervise management, which is responsible for
the day-to-day operation of the Corporation. The BOD has overal
responsibility for ensuring that the organization fulfills the purposes for
which it was created. In doing so, it accepts, subject to the statutory
enactments of the Legidative Assembly, complete and final responsibility
for the policies, direction and future of the provincia workers
compensation system.

C. The BOD must appropriately balance the resources and time it allocates to
its roles, as specified in the legidation, in the three major areas —

September 2003 page 1
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Workers Compensation Board
Board of Directors Manual Tab 3

TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

administrative, adjudicative/appellate and policy and regulation making -
for which it has overall responsibility. In addition, the BOD must maintain
a close working relationship with the Board Chair of the Workers
Compensation Appeal Tribunal (the “WCAT”) which is external to and
independent of the WCB.

D. These terms of reference are prepared to assist the BOD and management
in clarifying responsibilities and ensuring effective communication
between the BOD and management.

1. COMPOSITION

A. The BOD of the WCB is appointed by the Minister of Skills Development
and Labour (the “Minister”) and consists of:

)] 7 voting directors appointed by the Lieutenant Governor in
Council asfollows:

a) one director, representative of workers,
b) one director, representative of employers;
C) 2 directors, representative of the public interest;

d) one additional director, representative of the public interest,
who is Board Chair;

€) one director who at the time of appointment is a
professional providing health care or rehabilitation services
to persons with disabilities; and

f) one director who at the time of appointment is an actuary.

i) The President and Chief Executive Officer (the “CEQ”) is a non-
voting director.

September 2003 page 2
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Workers Compensation Board
Board of Directors Manual Tab 3

TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

B. The interests of workers - the beneficiaries of the compensation,
rehabilitation and prevention principles fundamental to the workers
compensation system, and the interests of employers - who fund the
system, are recognized through the composition of the BOD. It is
appropriate that both workers and employers views and interests are
represented.

C. The Workers Compensation Act reflects important social policies of
interest to society as a whole. As such, the public interest is aso
recognized through the composition of the BOD. In addition, many of the
issues that face the BOD require knowledge and understanding of the
needs of persons with disabilities as well as expertise in the investment of
funds and an understanding of actuarial principles.

D. To enable the BOD to function effectively, individual directors must see
their primary responsibility as acting in the best interests of the
organization and all its stakeholders. Directors are selected because of
their particular knowledge, experience and background and are expected
to utilize these perspectives when undertaking their responsibilities.
However, this does not diminish their primary responsibility as directors
to act with a view to the best interests and objectives of the workers
compensation system as awhole.

V. BOARD OF DIRECTORS ORGANIZATION

A. The BOD operates by delegating to management certain of its authorities,
including spending authorizations, and by reserving certain powers to
itself. The current spending authorizations are outlined in Tab 28 of the
Board of Directors Manual.

B. Certain of the BOD’s responsibilities may be delegated to committees.
The responsibilities of those committees will be as set forth in their terms
of reference, as amended from time to time.

C. The BOD retains the responsibility for managing its own affairs including
the responsibility to:

)] annually review the skills and experience represented on the BOD
in light of the WCB’s strategic direction, for the purpose of

September 2003 page 3
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Workers Compensation Board
Board of Directors Manual Tab 3

TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

recommending the criteria and potential candidates who meet the
criteriato the Minister when appointing directors,

i) make recommendations to the Minister regarding the criteria the
Minister should consider in making appointments to the BOD;

i) on the recommendation of the Board Chair, appoint, determine the
composition of and set the terms of reference for, BOD
committees;

iv) implement an appropriate process for assessing the effectiveness of
the BOD, the Board Chair, committees and directors in fulfilling
their responsibilities;

V) assess the adequacy and form of director compensation and make
recommendations to the Minister;

Vi) assume responsibility for the WCB’s governance practices as
outlined in the Board of Directors Manual and ensure they meet
the needs of the Minister, the WCB, and the public;

vii)  approvethe Board of Directors Manual; and

viii)  appoint and monitor the performance of the Director, Governance.

V. DUTIESIN RELATION TO WCB ADMINISTRATION
A. The CEO and WCB Management
The BOD has the responsibility to:
)] appoint the CEO,;
1)) approve the terms of reference for the CEO;

i) monitor and annually review the CEO's performance and provide
advice and counsel in the execution of the CEO's duties;

iv) review the appointment for all senior executive officers;
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Workers Compensation Board
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TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

V) review and approve the compensation policy and parameters for all
senior executive officers;

vi) ensure that adequate provision has been made for management
succession; and

vii)  approve certain matters relating to all employeesincluding:

a) the WCB’s broad employee compensation strategy and
philosophy,

b) new employee benefit programs or material changes to
existing programs,

C) material changes to employee pension plans; and

d) the collective agreement between the WCB and the
Compensation Employees Union.

B. Other Appointments
The BOD has the responsibility to:
)] appoint the Director, Governance;
i) review the appointment of the Director, Research Secretariat;
iii) approve and monitor the terms of reference for the Vice President,

Policy and Review Division, the Director, Governance and the
Director, Research Secretariat.

C. Strategies, Plansand Mandate

The BOD has the responsibility to:

September 2003 page 5
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Workers Compensation Board
Board of Directors Manual Tab 3

TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

)] monitor the WCB's progress in fulfilling its purpose under the
legislation and alter its direction through management if necessary;

i) participate with management in the development of, and ultimately
approve, the WCB'’ s strategic and service plans;

i) approve annua business plans, operating and capital budgets that
support the WCB' s ability to meet its strategic plan;

iv) direct management to develop, implement and maintain a reporting
system that accurately measures the WCB's performance against
its strategic, business and service plans;

V) monitor the WCB’s progress towards the approved strategic
objectives and performance against business, operating and capital
plans, and to alter its direction in light of changing circumstances;
and

Vi) review and approve significant changes to the plans.

D. Financial and Risk |ssues
The BOD has the responsibility to:

)] take reasonabl e steps to ensure the implementation and integrity of
the WCB' sinternal control and management information systems;

i) ensure management identifies the principal financial and non-
financia risks of the WCB and implements appropriate systems
and programs to manage these risks,

iii) approve the Enterprise Risk Management Plan (the “ERMP”) and
the Business Continuity Plan (the “BCP”);

iv) monitor operational and financial results;

V) approve annual and quarterly financial statements, and approve
release thereof by management;
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Workers Compensation Board
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Tab 3

TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

vi) appoint external auditors and approve auditors' fees; and

vii)  approve the following:

a) financial expenditure authority policy;

b) major programs and expenditures,

C) capital variances in excess of amounts set by policy from
timeto time;

d) property purchases and disposition in excess of amounts set
by policy from time to time;

€) adequate funding of the accident fund; and

f) investment guidelines for the accident fund in accordance
with the requirements imposed under the Workers
Compensation Act.

E. Policies, Arrangements and Agreements

The BOD has the responsibility to:

)] approve:

interjurisdictional agreements under Sections 8.1 and
114(2) or otherwise with other workers' compensation and
occupational health and safety/occupational environment
authorities;

| e)b)

establishment and maintenance of a WCB Superannuation
Plan under Section 86(3).

September 2003
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Workers Compensation Board
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TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

i) approve and monitor compliance with al policies and all
significant procedures by which the WCB is operated.

VI. DUTIESIN RELATION TO POLICY AND REGULATION MAKING AND
IN RELATION TO RESEARCH
A. Compensation and Rehabilitation

The BOD has the responsibility to determine all policy concerning
compensation and rehabilitation matters including:

i) approval of al amendments to the Rehabilitation Services and
Claims Manual;

1)) amendments to the Permanent Disability Evaluation Schedule; and
iii) approval of policiesrelating to:
a) funeral and other expenses under Section 17(2);

b) interest on retroactive spousal benefits under Section 19;
and

C) interest on retroactive compensation under Section 258(6)
B. Assessments

The BOD has the responsibility to determine all policy concerning
assessment matters including:

)] approval of all amendments to the Assessment Policy Manual;
i) setting of assessment rates;
1)) creation and rearrangement of the classification structure;

iv) approval of changesto the Classification and Rate List;

V) adoption of experience rating system;
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Workers Compensation Board
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TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

vi) making of exemption policies for the application of Section 2(1)
and of orders exempting employers or workers from the
application of Part 1 of the Act; and

vii)  approva of policies relating to interest under Section 96(7) on
refund of employer assessments and penalties on appeal.

C. Occupational Health and Safety/Prevention

The BOD has the responsibility to determine all policy concerning
occupational health and safety/prevention matters including:

i) approval of all amendments to the policy statementsin the
Prevention Manual;

i) making of exemption policies for the application of Section 106
and orders exempting employers or workers from the application
of Part 3 of the Act; and

iii) approval of policies relating to interest under Section 96(7) and
Section 196(6) on refund of employer administrative penalties on

appeal.
D. Regulations
The BOD has the responsibility to exercise the WCB’s authority to make

regulations under the Workers Compensation Act, including regulations
under the following sections, if the matter is required to be dealt with by

regulation:
Section 1 recognizing an occupational disease for
general application
Section 4(1), (2) for commercial fishing
(and S. 15 of Fishing Regs.)
September 2003 page 9
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Section 6(4.1)

adding to or deleting occupational
diseases, industries and processes from
Schedule B

Section 7(3.1)

amending Schedule D in respect of
ranges of hearing loss, percentages of
disability and methods or frequencies to
be used to measure hearing loss

Section 21(1)

for furnishing hedth care to injured
workers and for payment of it

Section 24(1)

for the application of Section 24
(reconsidering  "old" clams for
compensation to determine whether the
pension fairly reflects the worker's loss
of earnings)

Section 38(1)

for the timing of filing of payroll
information

Section 38(2)

for penaties imposed for failure to
provide payroll information

Section 40(2)

for penalties imposed for failure to pay
assessments

Section 47(1)

for penalties imposed for failure to pay
assessments on time

Section 53(3)

for the form of report of injury or
occupational disease by the worker to
the employer

Section 54(4)

for the form of employer's report of
injury

Section 54(6)

defining and prescribing a category of
minor injuries not required to be
reported and the time at which the
obligation to report commences

Section 55(1)

for the form of the application for
compensation

Section 56(1)

for the form of the physician's report of
injury

September 2003
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Section 75(1) for the due administration and carrying
out of the Act and prescribing of the
form and use of payrolls, records,
reports, certificates, declarations and
documents that may be necessary

Section 75(3) for the fine for failure to comply with a
regulation or order made under Part 1
Section 158(1) and (2) in relation to hazardous substances and

other substances that are potentially
harmful to workers

Section 161(1) requiring employers to establish
medical monitoring programs where
advisable given the nature or conditions
of awork activity

Section 162(1) requiring employers to ensure workers
performing work are medically certified
as to their physical fitness for a specific
type of work where advisable given the
physical requirements of that work
Section 225(1) and (2) in relation to occupational health and
safety and occupational environment

E. Amendment of Statutes and Lieutenant Governor in Council
Regulations

The BOD has the responsibility to make recommendations to the Minister
with respect to the amendment of the Workers Compensation Act and
regulations made by the Lieutenant Governor in Council under that Act.

F. Inquiriesinto Occupational Health and Safety Matters
The BOD has the responsibility to:

i) inquire into and report to the Minister on any matter referred to the
WCB by the Minister within the time specified by the Minister.

i) ensure things are done by the WCB that the Minister or the
Lieutenant Governor in Council directs be done.

G. Research
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The BOD has the responsibility to approve all expenditures from the
annual research allocation.

VII. DUTIESINRELATIONTO THE APPELLATE SYSTEMS

A. Introduction to the Workers Compensation Appeal Tribunal (the
“WCAT")

The WCAT is independent of and external to the WCB. However, there
are certain requirements that the BOD is responsible for in relation to the
external appeal process.

B. Section 245 —Board of Directors Records and Policies

Upon notice from WCAT, the BOD has the responsibility to provide the
appeal tribunal with copies of all current policies of the BOD respecting
the matter under appeal as soon as practicable.

C. Section 251 — Unlawful Policy Referrals
The BOD has the responsibility to:

i) within 90 days of notice from the WCAT Chair, review unlawful
policy referras and determine whether the appeal tribuna may
refuse to apply the policy;

1)) provide the following with an opportunity to make written
submissions when reviewing unlawful policy referrals:

a) the parties to the appeal in question; and

b) the parties to any appeals that were pending before the
appeal tribunal on the date the WCAT Chair sent notice to
the BOD and were suspended by the WCAT Chair.

1)) refer the matter back to the appeal tribunal (WCB'’s decision is
binding).
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Timelinefor Section 251 Process

Day # | #of Days Description
1-2 2 Board Chair, BOD receives notice from Chair, WCAT. Lega
Services and Policy & Research Division also receives a copy
of the notice from WCAT.
34 2 Policy & Research Division ensures that a letter is sent to

“parties to the appeal” inviting submissions on WCAT referral
and giving 2 weeks deadline for submissions.

5-18 14 2 week period when submissions comein.

19 1 Collate all submissions for sending out to all parties to the
appeal. Policy & Research Division ensures that |etter is sent to
al parties asking for rebuttal, giving 2 weeks deadline for

submissions.
20-33 14 2 week period when rebuttals of submissions comein.
5-33 29 Policy & Research Division, through its Legal Advisor,

researches and analyzes policy; and researches legal issue and
develops legal analysis and opinion on lawfulness of policy.
Research and analysis reviewed with Legal Services.

The BOD may retain independent counsel to provide third
party advice on Section 251 referrals.

34-51 18 Policy & Research Division reviews results of submissions
received and develops BOD submission with
recommendation(s) and rationale. Impact of views expressed in
submissions on research and analysis evaluated during this
process and appropriately reflected.

52-54 3 Board Chair’ s Office reviews submission and submission is sent
to BOD by Board Chair’s Office.
55-68 14 BOD members review submission.
69-75 7 BOD meets and makes decision. (Allow room for scheduling of
BOD meeting (leave 5 days minimum for scheduling of BOD
meeting)
76-85 10 Policy & Research Division drafts BOD decision letter (with
reasons) for Board Chair’s signature.
86 1 Letter sent to Board Chair, WCAT.
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Timelinefor Section 251 Process

Day # | #of Days Description

Notes:

e Thereisno control over scheduling of the BOD meeting.

e Assumesthat the BOD meeting is not afixed date.

o  Assumesthat decision will be made in one BOD meeting. Does not consider that
complex issues may require two meetings.

o Assumesthat standard letters (e.g., to parties to appeal) and forms (e.g., from the
WCAT identifying names and addresses of parties to appeal) are already
established.

VIII. GOVERNMENT AND STAKEHOLDER COMMUNICATIONS

The BOD must pay particular attention to the fact that it operates within a highly
public environment. The actions of the WCB have a significant public impact and
there is a need to ensure communications with the Minister and the public is
effective and appropriate.

The BOD has the responsibility to:

A. ensure the WCB has in place a plan/policy to enable management and the
BOD to communicate effectively with the Minister, and consult with
stakeholders and the public generally;

B. ensure the financial performance of the WCB is adequately and promptly
reported to the Minister and the public;

C. ensure financial results are reported fairly and in accordance with
governing laws and generally accepted accounting principles;

D. ensure timely reporting of any other developments that have a significant
and material effect on the WCB; and

E. report annually to the Minister on the BOD’s stewardship for the
preceding year (Annual Report) and the performance measures and results
for the preceding three years (Service Plan).

September 2003 page 14
| Last Revised duly-2004May 2005



Workers Compensation Board
Board of Directors Manual Tab 3

TERMS OF REFERENCE FOR THE BOARD OF DIRECTORS

IX. GENERAL LEGAL OBLIGATIONSOF THE BOARD OF DIRECTORS

A. Where the BOD considers it appropriate, specific responsibilities of the
directors may be delegated to the CEO or an officer of the WCB, subject
to any terms and conditions set out in the delegation.

B. In accordance with section 84 of the Workers Compensation Act, a
director, when exercising the powers and performing the functions and
duties as a member of the BOD, must:

)] act honestly and in good faith;

i) act with a view to the best interests and objectives of the workers
compensation system;

iii)  exercise the care, diligence and skill that a reasonably prudent
individual would exercise in comparable circumstances; and

iv) act in afinancialy responsible and accountable manner.

C. The directors occupy a position of trust. The highest fiduciary standards
will apply to their conduct.
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1. INTRODUCTION

The fundamental relationship between each director and the Workers': Compensation
Board (the “WCB”) must be one of trust; essential to trust is a commitment to
honesty and integrity. Ethical conduct within this relationship imposes certain
obligations.

2. COMPLIANCEWITH THE LAW

a) Directors must act at all timesin full compliance with both the letter and the spirit
of all applicable laws.

b) In hisor her relationship with the WCB, no director shall commit or condone an
unethical or illegal act or instruct another director, employee, or supplier to do so.

c) Directors are expected to be sufficiently familiar with any legidation that applies
to their work to recognize potential liabilities and to know when to seek legal
advice. If in doubt, directors are expected to ask for clarification.

d) Falsifying the record of transactionsisillegal.

e) The WCB is continually under public scrutiny. Therefore, directors must not only
comply fully with the law, but must also avoid any situation which could be
perceived as improper or indicate a casual attitude towards compliance.

3. CONFLICTSOF INTEREST
a) Definitions:

)] A "Real Conflict of Interest” occurs when a director has knowledge of a
private interest that is sufficient to influence the exercise of his or her
duties and responsibilities as a director.

1)) A "Potential Conflict of Interest” occurs when there exists a private
interest that could influence the exercise of a director's duty or
responsibility, provided that he or she has not yet exercised that duty or
responsibility.
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i)  An "Apparent Conflict of Interest” exists when there is a reasonable
apprehension that reasonably well-informed persons could properly have
that a“Real Conflict of Interest” exists on the part of adirector.

iv) A "Conflict of Interest” may be economic or otherwise. A "Conflict of
Interest” may be either "direct”, i.e., pertaining to the director personally
or "indirect", i.e, pertaining to the director's family, dependants,
associates or employer. Under the Workers Compensation Act, the
majority of Directors are nominated by and are representative of
various stakeholder groups and professional associations. As such, it
would not be considered an indirect conflict of interest if the director
advocated on behalf of the constituency he/she represented, so long as
the director actswith a view to the best interests and objectives of the
workers compensation system as a whole.

b) Principles:

)] It is not sufficient for a director to act within the law. Directors have an
obligation to act in amanner that will bear the closest public scrutiny.

i) Therefore, on appointment to office, and thereafter, individual directors
shall arrange their private affairs in a manner that will prevent Redl,
Potential or Apparent Conflicts of Interest from arising. In addition, on
appointment to office, directors shall disclose in writing any Redl,
Potential or Apparent areas of Conflict of Interest, as well as at any later
date when new interests or holdings that may give rise to such a conflict
are acquired.

i) If, despite these actions, a conflict arises between the private interests of a
director and the duties and responsibilities of that director, the director is
expected to disclose the conflict and resolve it in favour of his or her
duties and responsibilities as a director.

c) Disclosure:

)] When a director considers that he or she has a Real, Potential or Apparent
Conflict of Interest with respect to a particular issue, that director will
| advise-declare that conflict before the Board Chair or, in the case of a
matter before a committee, the committee Chair prior to any discussion or
decision on theissue.
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i) In the case of a conflict of interest, Fhe-the director will absent himself
or herself during the discussion and decision, and not attempt to influence
the discussion or decision in any way. Upon declaration of a potential
conflict, the BOD Chair or Committee Chair will determine whether
the director should be given the option of participating in the
discussion of theissue.

i) A director who identifies a possible Real, Potential or Apparent Conflict
of Interest on the part of another director will bring hisor her concern to
the other director’s attention or to the attention of the BOD or
Committee Chairs and request that the conflict be declared. If the
other director refuses to declare the conflict, the director should

mform the BOD Chalr aelwse%heuBeaFd—ef—D#eeteps—&he—BQD—)—er

Lnter&st |mmed|ately

iv) In the case of a disagreement about the presence of a Real, Potentia or
Apparent Conflict of Interest, the Board Chair shall determine where such
a Conflict of Interest exists. In the case of a Real, Potential or Apparent
Conflict of Interest on the part of the Board Chair, a maority of the
directors present at the meeting shall decide whether such a Conflict of
Interest exists.

V) If it is decided that a Real, Potential or Apparent Conflict of Interest exists
on the part of the Board Chair, the Board Chair shall designate an acting
Chair in accordance with the BOD Operating Guidelines. The Board Chair
shall absent himself or herself during the discussion and decision on the
issue, and not attempt to influence the discussion or decision in any way.
The acting Chair may vote on the issue if thereisatie.

d) Guidance regarding potential conflicts:

)] A director must not use his or her position with the WCB to pursue or
advance the director's personal interests, the interests of a related person’,
director's business associate, corporation, union or partnership, or the
interests of a person to whom the director owes an obligation. Under the
Workers Compensation Act, the majority of Directors are nominated

! related person means a spouse, child, parent or sibling of a director.
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by and are representative of various stakeholder groups and
professional associations. As such, it would not be considered an
indirect conflict of interest if the director advocated on behalf of the
constituency he/she represented, so long as the director acts with a
view to the best interests and objectives of the workers compensation
system as a whole.

i) A director must not directly or indirectly benefit from a transaction with
the WCB over which a director can influence decisions made by the
WCB.

i) A director must not take persona advantage of an opportunity available to
the WCB unless the WCB has clearly and irrevocably decided against
pursuing the opportunity, and the opportunity is also available to directors
or the public.

iv) A director must not use his or her position with the WCB to solicit clients
for the director's business, or a business operated by a close friend, family
member, business associate, corporation, union or partnership of the
director, or a person to whom the director owes an obligation.

V) There are several situations that could give rise to a conflict of interest.
The most common are accepting gifts, favours or kickbacks from
suppliers, close or family relationships with outside suppliers, passing
confidential information to stakeholders and using privileged information
inappropriately. The following are examples of the types of conduct and
situations that can lead to a conflict of interest:

Samples of Possible Examples

= Influencing the WCB to lease equipment from a business owned by
the director's spouse.

» Influencing the WCB to direct funds to an institution where the
director works or isinvolved with.

= Participating in a decision by the WCB to hire or promote a relative of
the director.
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= Influencing or participating in a decision of the WCB that will directly
result in the director's own financial gain. This would include any
discussions involving a collective agreement that applies to the
director.

4. OTHER ETHICAL CONSIDERATIONS
Other types of conduct by directors, listed below, are considered to be inappropriate:

a) Interfering with the CEO's day-to-day administration of the WCB by contacting
individual WCB officers and employees in order to influence their conduct,
decisions, etc., with respect to individual matters or otherwise.

b) Interfering with the exercise of the quasi-judicia decision-making authority of the
WCB or the Workers Compensation Appeals Tribunal (the “WCAT”), by
contacting an officer of the WCB or the Board Chair of the WCAT and/or his or
her representatives to influence their decisons or personally making
representations to an officer of the WCB or the WCAT.

c) Accepting transfers of economic benefits, except compensation authorized by
law, that are connected directly or indirectly with the performance of a director's
duties and responsibilities as a director, other than customary hospitality or other
benefits normally and legitimately received as an incident of the protocol or social
obligations accompanying those duties and responsibilities.

d) Stepping out of a director's role to assist private entities or persons in their
dealings with the WCB where this would result in preferential treatment to any
person.

e) Knowingly benefiting from information that is obtained in the course of a
director's duties and responsibilities as a director and that is not generaly
available to the public.

f) Disclosing any matter or thing that comes to a director's knowledge by reason of
his or her appointment which the BOD has decided should remain confidential.

g) Disclosing information pertaining to the claim of an injured or disabled worker,
except as authorized by law.
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h) Using a director's office as a director to seek to influence a decision, to be made
by another person, to further his or her private interest.

i) Engaging in personal conduct which exploits for persona gain a director's
position of authority.

J) Remaining a director after having been elected as a member of the House of
Commons or of the Legidlative Assembly of the Province of British Columbia.

5. OUTSIDE BUSINESSINTERESTS

a) Directors must declare possible conflicting outside business activities at the time
of appointment. Notwithstanding any outside activities, directors are required to
act in the best interest of the WCB.

b) No director may hold a significant financial interest, either directly or through a
relative or associate, or hold or accept a position as an officer or director in an
organization that has a relationship with the WCB, where by virtue of his or her
position in the WCB, the director could in any way benefit the other organization
by influencing the purchasing, selling or other decisions of the WCB, unless that
interest has been fully disclosed in writing to the WCB.

c) A “dgignificant financial interest” in this context is any interest substantial enough
that decisions of the WCB could result in a personal gain for the director.

d) These restrictions apply equally to interests in companies that may compete with
the WCB in all of its areas of activity.
6. CONFIDENTIAL INFORMATION

a) Confidential information includes proprietary technical, business, financial, legal,
or director information that the WCB treats as confidential.

b) Directors may not disclose such information to any outside person unless
authorized.
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c) Similarly, directors may never disclose or use confidential information gained by
virtue of their association with the WCB for personal gain, or to benefit friends,
relatives or associates.

d) Directors are advised to seek guidance from the Board Chair or the President and
Chief Executive Officer (the “CEQO”) with respect to what is considered
confidential.

7. INVESTMENT ACTIVITY

Directors may not, either directly or through relatives or associates, acquire or
dispose of any interest, including publicly traded shares, in any company while
having undisclosed confidential information obtained in the course of work at the
WCB which could reasonably affect the value of such securities.

8. OUTSIDE EMPLOYMENT OR ASSOCIATION

A director who accepts a position with any organization that could lead to a conflict
of interest or situation prejudicial to the WCB interests, shall discuss the implications
of accepting such a position with the Board Chair recognizing that acceptance of such
aposition may require the director’ s resignation from the BOD.

9. ENTERTAINMENT, GIFTSAND FAVOURS

a) Itisessentia to efficient business practices that all those who associate with the
WCB as suppliers, contractors or directors have access to the WCB on equal
terms.

b) Directors and members of their immediate families should not accept
entertainment, gifts or favours that create or appear to create a favoured position
for doing business with the WCB. Any firm offering such inducement shall be
asked to cease; a sustained business relationship will be conditional on
compliance with this Code.

c¢) Similarly, directors may not offer or solicit gifts or favours in order to secure
preferential treatment for themselves or the WCB.
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d) Under no circumstances may directors offer or receive cash, preferred loans,
securities, or secret commissions in exchange for preferential treatment. Any
director experiencing or witnessing such an offer must report the incident to the
Board Chair or Corporate Secretary immediately.

e) Gifts and entertainment may only be accepted or offered by a director in the
normal exchanges common to established business relationships. An exchange of
such gifts and entertainment shall create no sense of obligation.

f) Inappropriate gifts received by a director should be returned to the donor and may
be accompanied by a copy of this Code.

g) Full and immediate disclosure to the Board Chair of borderline cases will always
be taken as good-faith compliance with this Code.

10. USE OF THE WCB’S PROPERTY

a) A director requires the WCB'’s approval to use property owned by the WCB for
persona purposes, or to purchase property from the WCB unless the purchase is
made through the usual channels also available to the public.

b) Even then, a director must not purchase property owned by the WCB if that
director isinvolved in an officia capacity in some aspect of the sale or purchase.

c) Directors may be entrusted with the care, management and cost-effective use of
the WCB property and should not make significant use of these resources for their
own persona benefit or purposes. Clarification on this issue should be sought
from the Board Chair and/or the Corporate Secretary.

d) Directors should ensure all WCB property that may be assigned to them is
maintained in good condition and should be able to account for such property.

e) Directors may not dispose of the WCB property except in accordance with the
guidelines established by the WCB.

11. POST APPOINTMENT CONDUCT

September 2003 page 8
| Last Revised July-2004May 2005



Workers Compensation Board
Board of Directors Manual Tab 9

CODE OF CONDUCT AND CONFLICT OF INTEREST GUIDELINES

a) Directors shall not act, subsequent to their appointment as directors, in such a
manner as to take improper advantage of their appointment. The highest standards
will apply to their conduct in relation to the WCB.

b) A director shall not, for a period of six months for each year of appointment as a
director to a maximum of eighteen months after ceasing to be a director, directly
or through any other person or persons, communicate with a director or with an
officer or employee of the WCB for the purpose of influencing, for personal gain,
the BOD or the WCB on any matter that was part of the director's duties and
responsibilities or is part of the duties and responsibilities of adirector.

c) This prohibition does not, however, extend to a former director acting in the
course of his or her responsibilities and duties as an official of a recognized
worker or employer organization, or as an official of the Government of the
Province of British Columbia, or of Canada, or of a government body under one
of them.

d) For the same period of time, the directors shall not conduct official business with
a former director acting on behaf of himself or herself, or on behalf of another
person or entity, except as an official of a recognized worker or employer
organization, or as an officia of the Government of the Province of British
Columbia, or of Canada, or of a government body under them.

€) Except in extraordinary cases or in emergencies, and then only as an interim
measure, a director shall not serve as an employee of, or enter into a contract for
services with, the WCB for a period of 3 months following the end of his or her
appointment as director. Nor shall a director seek employment with, or enter into
negotiations for a contract for services with, the WCB during that period.

12. BREACH OF CODE
A director found to have breached hig’her duty by violating the Code of Conduct will

be liable to censure or a recommendation for dismissal to the Minister of Skills
Development and Labour.

13. IMPLEMENTATION
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a) The WCB is determined to behave, and to be perceived, as an ethical
organization.

b) Each director must adhere to the standards described in this Code of Conduct, and
to the standards set out in applicable policies, guidelines or legidlation.

c) Integrity, honesty, and trust are essential elements of the WCB'’s success. Any
director who knows or suspects a breach of this Code of Conduct and Conflict of
Interest Guidelines has a responsibility to report it to the Board Chair or the
Corporate Secretary.

d) Conforming to this Code will not absolve a director of the responsibility to take
such additional action as might be necessary to prevent Real, Potential or
Apparent Conflicts of Interest.

e) Conforming to this statement will not absolve a director from conforming to any
specific references to conduct contained in the Workers Compensation Act or to
the relevant provisions of legislation of more general application such as the
Criminal Code.

f) Directors will, before or on assuming their official duties and responsibilities,
sign a document certifying that they have read and understood this Code and that,
as a condition of their appointment, they will observe the Code.

g) To demonstrate determination and commitment, the WCB requires each director
to review and sign the Code annually. The willingness and ability to sign the
Codeisarequirement of all directors.

14 WHERE TO SEEK CLARIFICATION
The Board Chair or the Corporate Secretary will provide guidance on any item in this

Code of Conduct and Conflict of Interest Guidelines. The Board Chair may at hig/her
discretion or at the request of adirector, seek the advice of outside Counsel.

| ACKNOWLEDGE that | have read and considered the Code of Conduct and Conflict of
Interest Guidelines for Directors of the WCB of British Columbia and agree to conduct
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myself in accordance with the Code of Conduct and Conflict of Interest Guidelines for
Directors.

Signature

Print Name Date
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FUNCTION

A. The Vice President, Policy and Research Division (“Vice President, Policy
and Research”) is responsible for the leadership and management of the
Workers Compensation Board's (the “WCB”) Policy and Research
Division (“PRD").

B. The PRD’s mandate is to ensure that the Board of Directors (the “BOD”)
is provided with thoroughly researched “public interest” policy, research
and regulatory alternatives and options which incorporate the views of the
major constituents (workers, employers and the WCB administrative
operating divisions).

C. The Vice President will, from time to time, lead projects which require
direct involvement in undertaking analysis, developing alternatives and
presenting options and recommendations in support of the BOD’s policy
and regulatory priorities.

D. The Vice President, Policy and Research is an ex officio member of the
Priorities and Governance Committee—and—the—Research—Priorities

. RESPONSIBILITIES
The Vice President, Policy and Research shall:
A. lead and manage the PRD;

B. recommend annual plans and objectives to the BOD for approval,

C. direct and monitor the activities of the PRD in a manner that ensures that
plans and objectives approved by the BOD are met;

D. recommend the PRD’s operating and capital budgets for approval by the
President and CEO and monitor achievement of established operating
plans,
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E. develop and recommend to the President and CEO the overall PRD
organizationa structure and staffing including hiring and evaluating the
performance of Policy Directors;

F. function as a dynamic, contributory member of the BOD’s Priorities and
Governance Committee through responsible participation in the
development and ranking of policy and regulatory initiatives;

G. ensure thoroughly analyzed and fully developed policy, research,
regulatory and legidlative amendment options are presented to the BOD;

H. undertake extensive consultation with WCB constituents, where
appropriate, and establish consultative mechanisms appropriate to the
issues being considered including the holding of public hearings;

J. develop and maintain a strong working relationship with key internal and
external stakeholdersincluding the Chair of the Workers Compensation
Appea Tribunal (the “WCAT");

K. inform, consult with and take advice from the President and Chief
Executive Officer (“*CEQ”) on policy and regulatory matters ;

L. function as a dynamic and contributing member of the Senior Executive
Committee (SEC) and work closely with SEC to ensure the impact of any
proposed policy or regulatory changes on the corporate side of the WCB
are clearly understood before options are presented;

M. utilize expertise and resources from other WCB’s operating divisions as
required;

N. analyze the impact of any proposed policy, regulatory or legisative
change to the safety or health of workers, the compensation and
rehabilitation of injured workers and the cost benefit to employers;

J establish committees and subcommittees as required using secondments
from other divisions and representatives from the worker and employer
communities;

K. Work with policy and research counterparts in other jurisdictions to

explore opportunities to share expertise and information and to harmonize

September 2003 page 2
| Last Revised July-2004 May 2005



Workers Compensation Board
Board of Directors Manual Tab 11

TERMSOF REFERENCE FOR THE VICE PRESIDENT, POLICY AND
RESEARCH DIVISION

policies and policy processes and research priorities and initiatives where
appropriate; and

L. manage sensitive situations and resolve them.

11, REPORTING RELATIONSHIPS

A. The Vice President, Policy and Research shall report to the President and
CEO.

B. The Vice President, Policy and Research shall have direct access to the
BOD Chair for the purpose of providing independent policy advice.

C. The Vice President, Policy and Research shall maintain a strong working
relationship with the Chair of the Research Advisory Committee.
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FUNCTION

A.

The role of the Director, Research Seeretariat-is to provide leadership and
direction to the Research Secretariat through the fulfillment of the
functions and responsibilities that have been created for it.

The purpose of the Research Secretariat isto bring the necessary focus and
governance to research and the related expenditures and to ensure
accountable, continued scientific study as well as dissemination and
application of ways to reduce injury, disease, impairment or disability
arising from employment.

The Research Secretariat reviews proposals, supports the work of the
Research Advisory Committee (the “RAC”), and ensures strong links with
the research community and other research organizations at the local,
national and international levels.

The Director, Research Secretariat-is a non-voting member of the RAC of
the Research Secretariat.

RESPONSIBILITIES

The Director, Research Secretariat-shall:

A.

Function as a dynamic, contributory member of the RAC anrd-RPC
through responsible participation; development and ranking of research
priorities, proposals, and initiatives; and development of annua plans.

Assist the BOD where the RPC-Priorities and Governance Committee
contemplates not following the recommendation of the RAC on
issues/projects and facilitate the BOD’ s decision-making in this respect.

Ensure that research priorities reflect the needs of workplaces as identified
by stakeholders through the RAC as well as through the Workers
Compensation Board (the “WCB”) Strategic Plan.
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Liaise with the Senior Executive Committee and other WCB personnel to
ensure that research priorities do not conflict with WCB strategic
initiatives.

Actively explore opportunities to develop the research function and
Secretariat to assist the WCB in meeting its strategic objectives.

Work with the Vice-President, Policy and Research and the Chair, RAC
to develop the Terms of Reference for the RAC and an annual research
plan, based on the recommendations of the RAC, for review and final
approval by the BOD.

Ensure that research priorities and plans approved by the BOD are met and
that administrative efficiencies are maximized.

Ensure that a comprehensive, fair and consistent process is used to
evauate research proposals and outcomes. Ensure that research outcomes
are tracked and that a needs and benefits analysis is applied prior to
continuation of funding.

Retain external researchers to conduct in-house projects in accordance
with established research priorities and criteria.

Maintain strong links and foster a close relationship with the research
community. Represents the WCB on the AWCBC Research Committee
and other research committees, as required.

Liaise with parallel agencies in other provincial and federal jurisdictions.
Collaborate with other jurisdictions/organizations to avoid duplication of
effort and to pursue joint projects and/or funding.

Recommend the Research Secretariat’s operating and capital budgets for
approval by the Vice-President, Policy and Research and monitor
achievement of established operating plans.

Include in quarterly reports to the BOD, updates on the plans,
accomplishments, and work in progress of the Secretariat and the RAC.

In conjunction with Finance, Legal Services, and others as necessary,
ensure the effective and responsible use of monies awarded to researchers
through the Secretariat’ s annual research competitions.
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O. Arrange and support publication, dissemination and application of
research findings.

P. Develop and oversee a central database of WCB research activities and
findings.
I[1l.  RELATIONSHIPS

| A. The Director, Research Seeretariat-shall be hired by and report to the Vice
President, Policy and Research.

| B. The Director, Research Secretariat—shall maintain a strong working
relationship with the Chair of the RAC.
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PURPOSE

A. The primary audit function of the Audit Committee (the “Committee”) is
to assist the Board of Directors (the “BOD”) in fulfilling its oversight
responsibilities by reviewing:

i) the financial information that will be provided to the Province and
the public;

i) the systems of internal controls, that management and the BOD
have approved,

i) all audit processes,

iv) oversight of the investment fund and environmental management
program; and

V) compliance with laws, regulations and policies that may apply to
the Workers' Compensation Board (the “WCB”).

B. Primary responsibility for the financia reporting, information systems,
risk management and internal controls of the WCB is vested in
management and is overseen by the BOD.

. COMPOSITION AND OPERATIONS

A. The Committee shall be composed of not fewer than three directors and
not more than five directors.

B. All Committee members shall be financially literate, at least one shall
have accounting or related financial experience’ and one must be the
director, who at the time of appointment, is an actuary.

C. Committee members must be independent of management and must be

! The BOD has defined “financial literacy” as: the ability to read and understand a balance sheet, income
statement and a cash flow statement in accordance with Canadian GAAP. Where there is a requirement for
adirector to have accounting or financial experience this means the director shall have the ability to
analyze and understand afull set of financial statements, including the notes attached thereto in accordance
with Canadian GAAP.
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free from any interest and any business or other relationship that could, or
could reasonably be perceived to, materialy interfere with their ability to
act with aview to the best interests of the workers' compensation system.

D. The WCB’s auditors shall be advised of the names of the Committee
members and will receive notice of and be invited to attend Committee
meetings, and to be heard at those meetings on matters relating to the
auditor's duties.

E. The Committee shall meet with the external auditors as it deems
appropriate to consider any matter that the Committee or auditors
determine should be brought to the attention of the BOD.

F. The Committee shall meet at least four times each year. Meetings will be
held not later than:

i) March — for approval of audited financial statements and receipt of
external auditor’ s report; review of capital expenditures;

1)) May - for review of first quarter financials and capital
expenditures,

i)  Awugust—July- for review of first half financials and capital
expenditures; and

iv) October - for review of third quarter financials and capital
expenditures.

G. The Committee has access to the WCB’s senior management and
documents as required to fulfill its responsibilities and is provided with
the resources necessary to carry out its responsibilities.

H. The Committee provides open avenues of communication among
management, employees, external and internal auditors and the BOD.

The Committee shall have the power to conduct or authorize
investigations into any matters within the Committee’s scope of
responsibilities. The Committee shall be empowered to retain independent
counsel, accountants, or others to assist it in the conduct of any
investigation.
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1. DUTIESAND RESPONSIBILITIES

Subject to the powers and duties of the BOD, the Committee will perform the

following duties:

A. Financial Statements and Other Financial | nfor mation

i)  Review and, where appropriate, approve or recommend for approval
to the BOD financial information that will be made available to the
Government and the public. Thisincludes:

a)

b)

€)

review and recommend for approval the WCB’ s annual audited
financia statements and report to the BOD before the
statements are approved by the BOD;

review and recommend for approval WCB’ s quarterly financial
statements;

review and recommend to the BOD for approval, the financial
content of any quarterly reports;

review and recommend approval of content of Annual Report,
including Management’ s Discussion and Analysis,

review and recommend approva of the service plan, annual
business plan and operating and capital budgets,

i)  The Committee will review and discuss:

a)

b)

c)

the appropriateness of accounting policies and financial
reporting practices;

any significant proposed changes in financial reporting and
accounting policies and practices to be adopted by the WCB;

any new or pending developments in accounting and reporting
standards that may affect the WCB; and
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d) management’s key estimates and judgments that may be
material to financial reporting.

B. Risk Management, Internal Control and Information Systems

The Committee will review and obtain reasonable assurance that the risk
management, internal control and information systems are operating
effectively to produce accurate, appropriate and timely management and
financial information. Thisincludes:

i) review the WCB'’s process for assessing significant risks or
exposures and the steps management have taken to minimize such
risks to the WCB;

i) obtain reasonable assurance that the information systems are
reliable and the systems of internal controls are properly designed
and effectively implemented through discussions with and reports
from management, the internal auditor and the external auditor;

iii) review management’s steps to implement and maintain appropriate
internal control procedures including a review of significant
financial policies;

iv) review adequacy of security of information, information systems
and recovery plans;

V) monitor compliance with statutory and regulatory obligations,

Vi) review the appointment of the Chief Financial Officer taking into
consideration, among other factors, previous employment by the
Corporation’s external auditor;

vii)  review the adequacy of accounting and finance resources; and

viii)  review the financial expenditure authority policy.
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C. Internal Audit
The Committee will oversee the WCB'’s internal audit function and the
internal audit relationship with the auditor and with management. This
includes:
)] review the organization and independence of the internal auditor;
i) review goals, resources and work plans;
i) review any restrictions or problems;

iv) review recommendations and significant responses;

V) meet periodically and at least annually, with the Director, Internal
Audit without management present; and

Vi) review and approve proposed changes in the position of Director,
Internal Audit.

D. External Audit
The external auditor is ultimately responsible to the Committee and the

BOD. The Committee will review the planning and results of external
audit activities and the ongoing relationship with the external auditor. This

includes:
)] review and recommend to the BOD the engagement of the external
auditor;

1)) review the annual external audit plan, including but not limited to
the following:

a) engagement |etter;
b) objectives and scope of the external audit work;

C) changes in independent accounting and auditing standards;
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d)
€)
f)
9)
h)

materiality limit;
areas of audit risk;
staffing;
timetable; and

proposed fee;

i) meet with the external auditor to discuss the Corporation's
quarterly and annual financial statements and the auditor's report
including the appropriateness of accounting policies and
underlying estimates;

iv) review and advise the BOD with respect to the planning, conduct
and reporting of the annual audit, including but not limited to:

a)

b)

c)

d)

€)

any difficulties encountered, or restriction imposed by
management, during the annual audit;

any significant accounting or financial reporting issue;

the auditors evauation of the WCB's system of internal
controls, procedures and documentation;

the post audit or management letter containing any material
findings or recommendation of the external auditor,
including management’s response thereto and the
subsequent follow-up to any identified internal control
weaknesses; and

any other matters the external auditor brings to the
Committee' s attention;

V) assess the performance and consider the annual appointment of
external auditors for recommendation to the BOD;
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Vi) review the auditor’ s report on any material subsidiaries;

vii)  review and receive assurances on the independence of the external
auditor;

viii)  review the non-audit services to be provided by the externa
auditor's firm or its affiliates (including estimated fees), and
consider the impact on the independence of the external audit; and

iX) meet periodically, and at least annually, with the external auditor
without management present.

E. External Actuary

The external actuary is ultimately responsible to the Committee and the
BOD as representatives of the shareholder. The Committee will review the
planning and results of externa actuary’s activities and the ongoing
relationship with the external actuary. Thisincludes:

)] review and recommend the engagement of the external actuary;

i) review and recommend to the BOD the engagement of the external
actuary;

1)) review the nature of all services and related fees;

iv) meet with the external actuary to discuss the Corporation's
quarterly and annual financial statements and the actuary's report
including the-appropriateness of actuaria policies and underlying
estimates; and

V) review and receive assurances on the independence of the external
actuary.
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F. I nvestment Fund
The Committee shall:

i) review the investment fund policy and make appropriate
recommendations,

i) review nominations of independent members of the Investment
Committee;

i)  semi-annually review the performance of the Investment
Committee; and

iv) ensure that the Investment Committee and Minister of Finance are
satisfied that the investment fund is being managed within
established policy.

G. Environment

The Committee shall:

i) receive reports concerning the WCB'’ s environmental management
program at least once per year; and

i) review ongoing environmental compliance issues as they occur.
H. Other

The Committee shall:

i) review with the external auditor, internal auditor and the actuary,
the relationships existing between them to ensure an effective
liaison in the coordination of audit effort regarding completeness
of coverage, avoidance of redundant efforts, and the effective use

of audit resources;

i) review insurance coverage of significant business risks and
uncertainties;
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1)) review materia litigation and its impact on financial reporting and
meet at least annually with the Corporation’s General Counsel to
review outstanding legal issues relating to WCB;

iv) ensure the WCB has established procedures for the receipt and
treatment of complaints received by the Corporation regarding
accounting or audit matters and anonymous submissions by
employees of concerns regarding questionable accounting or
auditing matters,

V) retain the right to the opportunity to undertake exit interviews with
senior financia staff;

Vi) review policies and procedures for the review and approva of
officers expenses and perquisites;

vii)  review the overall reasonableness of expenses incurred and
claimed by the Board Chair-and-the-President-and-Chief-Executive

viii)  review the process for BOD purchases, including the engagement
of independent counsel;

iX) review single source and confidential purchase decisions approved
by the BOD, including the contract for service and the outcome of
the contract (confidential purchase decisionsto be reviewed in-
camera);

X) review the terms of reference for the Committee annually and
make recommendations to the BOD as required;

Xi) evaluate the performance of the Audit Committee annually;

xii)  receive regular reports from the Vice-President, Finance regarding
the Division’s major activities and initiatives,

xiii)  ratify all agreements over $6 million with associations, groups
of persons, organizations and large institutions under Section
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21(6) of the Workers Compensation Act for the provision of
health care and report such approvals to the BOD at its next
regular meeting; and

| XHBXIV) perform such other functions as assigned by law or the
BOD, and may review other items of an internal control or risk
management nature that may from time to time be brought before
the Committee.

V. ACCOUNTABILITY

A. The Committee shall report to the BOD on aregular basis all such action
it has taken since the previous report. In addition, the Audit Committee
shall report its findings and observations with respect to the WCB’s
audited financia statements and, if appropriate, recommend approva by
the BOD.

B. The Audit Committee shall also report its findings relative to the adequacy
of financial systems and controls and its observations from in-camera
discussion with the external auditor and internal auditors and where
appropriate, shal liaise with the Human Resources and Compensation
Committee on the performance of senior officers as they relate to fiscal
responsibility and management.

C. In the absence of express authority from the BOD, the Audit Committee
does not have the responsibility or authority for atering the financia
statements or the accounting procedures of the WCB.

V. COMMITTEE TIMETABLE

The timetable on the following pages outlines the Committee's schedule of
activities.
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Agenda Items Jan | Feb | Mar | Apr | May| Jun | Jul | Aug | Sep | Oct | Nov | Dec

A. Financial Statements
and Other Financial
Information

i) Review and recommend
financial information
including:

a) annual audited v
financial statements

b) quarterly financial
statements
(including reports of v v v
significant monthly
administrative
budget variances)

c) financial content of v v v
quarterly reports

d) Annua Report v

€) service plan, annual
business plan and v
operating and
capital budgets

ii) Review and discuss:

a) appropriateness of
accounting policies v
and financial
reporting practices

b) significant proposed
changesin financial v v
reporting and
accounting policies

c) new or pending
developmentsin v v
accounting and
reporting standards
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Agenda Items Jan

Feb

Mar

Apr

May

Jun | Jul

Aug

Oct

Nov

Dec

d) management’s key
estimates

B. Risk Management,
Internal Control &
Information Systems

i) Review process for
assessing significant
risk or exposures and
steps taken to minimize
such risks

ii) Obtain reasonable
assurance that
information systems are
reliable and internal
control systems are
properly designed and
effectively implemented

iii) Review management
steps to implement and
maintain appropriate
internal control
procedures

iv) Review adequacy of
| security of information, <

information systems and
recovery plans

v) Monitor compliance
with statutory and
regulatory obligations

vi) Review appointment of
CFO

asrequired

vii) Review adequacy of
accounting and finance
resources

viii) Review financial v
expenditure policy

iX) Review Enterprise Risk
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Agenda Items Jan

Feb

Mar

Apr

May

Jun | Jul

Aug

Oct

Nov

Dec

C. Internal Audit

i) Review organization
and independence of v
internal auditor

ii) Review goals, resources v
and work plans

iii) Review restrictions or v
problems

iv) Review
recommendations and v
significant responses

v) Meet with Director,
Internal Audit without v
management present

vi) Review and approve
proposed changesin the
position of Director,
Internal Audit

asrequired

D. External Audit

i) Review and recommend
engagement of external
auditor

| ii) Review annual external
audit plan

iii) Meet with externa
auditor to discuss
quarterly and annual
financial statements and
auditor’s report

iv) Review and advise

| BOD on planning,
conduct and reporting

of annual audit
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Agenda Items Jan

Feb

Mar

Apr

May

Jul

Aug

Oct

Nov

Dec

v) Assess performance and
consider annual
appointment of external
auditors for
recommendation to
BOD

vi) Review auditor’s report
on material subsidiaries

vii) Review and receive

| assurances on
independence of

external auditor

viii) Review non-audit
servicesto be provided
by external auditor or

| its affiliates and

consider impact on

independence of
external audit

iX) Meet with external
| auditor without
management present.

E. External Actuary

Review planning and results
of external actuary’s
activities and ongoing
relationship with external
actuary including:

i)  Nomination or
| discharge of externa
actuary

ii) Review and recommend
| engagement of the
external actuary

| iii) Review nature of al
services and related fees
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Agenda Items Jan

Feb

Mar

Apr

May

Jul

Aug

Oct

Nov

Dec

iv) Meet with external
actuary to discuss
| quarterly & annual v
financial statements and
actuary’s report

v) Review and receive

| assurances on v
independence of

external actuary

F. Investment Fund

i) Review investment fund
policy and make 4
recommendations

ii) Review nominations of
independent Investment | v/
Committee members

iii) Review Investment v
Committee performance

iv) Ensure Investment
Committee & Finance
Minister are satisfied v
with fund management
and policy

G. Environment

i) Receive reportson
environmental
management program

ii) Review ongoing
environmental
compliance issues

H. Other

i) Review relationships
between externa &
internal auditors and
actuary
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Agenda ltems Jan | Feb | Mar | Apr | May| Jun | Jul | Aug | Sep | Oct | Nov | Dec
ii) Review insurance
coverage of significant <
| business risks and v
uncertainties

iii) Review material
| litigation and itsimpact | v/ v v v v
on financial reporting

iv) Ensurethereare
procedures for receipt
and treatment of
complaints regarding

| accounting or audit < v <«
matters and anonymous

submissions by

employees regarding

questionable accounting
or auditing matters

v) Retain theright to the
opportunity to
undertake exit asrequired
interviews with senior
financial staff

vi) Review policies and
proceduresto review
and approve officers v
expenses and
perquisites

vii) Review expenses
claimed by Board Chair | v/ v v v v v
and-CEO

viii) Review process for
BOD purchases,
including the v
engagement of
independent counsel

iX) Review single source
and confidential
Purchase Decisions
approved by BOD

As Required
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Agenda ltems Jan | Feb | Mar | Apr | May| Jun | Jul | Aug | Sep | Oct | Nov | Dec

x) Review and recommend
terms of reference for v
the Committee

xi) Evaluate Audit v
Committee performance

xii) Review and discuss
activity reports made by
the Vice-President, v v v v v v
Finance

xiii) Audit Chair to meetin-
camerawith key
employeesin relation to
accounting or auditing v
matters to discuss
whistle blowing
procedure

xiv) Ratify health care
contracts over $6 As Required
million

*i¥xv)  Review other
items of an internal
control or risk
management nature

As Required

. Bring Forward Items

i) Real estate plan— v v
update

| ii) Report of significant < v v
write-offs

iii) Audit business
intelligence (review
employer compliance v
and reporting and
remitting requirements)

| iv) Claims Management

Project Updates As Required
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PURPOSE

The purpose of the Human Resources and Compensation Committee (the
“Committee”) is to provide advice and recommendations to the Board of
Directors (the “BOD”) on significant issues related to human resources and
employee compensation that will assist in ensuring that:

A. human resources management and employee compensation policies are
consistent with the goals of the organization and the practices of other
comparable Crown Agencies and meet applicable requirements set by
Government;

B. human resources management and employee compensation policies meet
the test of public scrutiny;

C. the BOD has the necessary information to make appropriate decisions with
respect to human resources management and employee compensation
issues; and

D. the proper analysis has been done before human resources management

and compensation issues are forwarded to the BOD for approval.

. DEFINITIONS

Where used herein, the following expressions have the respective meanings
attributed to them unless modified by the context:

A. “Bargaining Unit Staff” includes, separately, those employees covered by
the Collective Agreement between the BOD and the Compensation
Employees Union, and those physicians covered by the Administrative
Policy between the Workers Compensation Board (the “WCB”) and the
Salaried Physicians;

B. “Directly Reporting Employees” means the President and Chief Executive
Officer (*CEQ”) and the Director, Governance.

C. “Executive Management” means all directly reporting employees, the
Vice Presidents and the General Counsel and Secretary to the BOD;
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D. “Management” means directors, managers and professional employees of
the WCB who are not Executive Management; and

E. “Exempt Support Staff”, means employees who are not members of a
bargaining unit but who are in union equivalent positions.
[II.  COMPOSITION AND ORGANIZATION
A. The Committee shall consist of at least three, and not more than five BOD
Directors. The CEO will be an ex-officio member of the Committee.

B. The Committee shall meet not less than four times per year.

V. DUTIESAND RESPONSIBILITIES
Subject to the powers and duties of the BOD, the BOD hereby assigns to the
Committee the following powers and duties and responsibilities as they pertain to
the WCB administrative organization led by the CEO.-
A. Duties and Responsibilitiesto lead and implement.

The Committee shall:

)] Design the process for the annual evaluation of the CEO and the
Director, Governance.

i) Ensure the above processes are approved by the BOD.
i) Ensure the evaluation processes are implemented each year.

B. Duties and Responsibilities to Review and M ake Recommendations to
Board of Directors

The Committee shall review the following matters and provide
recommendations to the BOD for approval from time to time:
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)] the salary structures, benefit programs and salary increase budgets
for Executive Management, Management and Exempt support
staff, and changes to them,

i) the compensation policy and parameters for Executive
Management, and changes to them;

iii) the terms of employment, including employment contracts, if any,
of Directly Reporting Employees, which the Committee will
jointly negotiate with the Board Chair and jointly submit to the
BOD for approval;

iv) the criteria and the signing authority under which exception to
policy may be made with respect to an individua employee's
coverage under the terms of the Superannuation Plan or any other
employee benefit plan;

V) policies with respect to payments to employees and to BOD
directors-members (e.g. business travel and expenses, relocation
assistance, executive vehicles, severance policy);

Vi) the mandate within which the WCB will negotiate an agreement
with Bargaining Unit Staff;

vii)  the settlement arising from negotiations with Bargaining Unit
Staff, which the Committee will jointly review with the Board
Chair and jointly submit to the BOD for approval;
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viii) a process by which performance agreements are to be made
between the BOD and Directly Reporting Employees and by which
performance evaluations are to take place, which the Committee
will jointly develop with the Board Chair and jointly submit to the
BOD for approval. This process will include the scheduling of
meetings between the BOD and Directly Reporting Employees to
review the previous year's performance plans and establish new
performance agreements for the coming year.

C. Duties and Responsibilities to Review and Keep the Board of
Directors Advised

The Committee shall review and provide advice to the BOD on the
following matters:

)] the WCB’s Annual Human Resources Business Plan, including
activities, priorities, objectives, key action plans, milestones and
measurements,

i) the WCB'’s organization structure, including associated policies,
and planned significant changes;

iii) the WCB'’s annual training and development plan for employees,
including details of intended training and development and the
results of the previous year;

iv) the CEO’ s succession plans for Executive Management, including
specific development plans and career planning for potential
successors to Executive Management positions;

V) all appointments to Executive Management before they are made;

Vi) Standards of Conduct and Conflict of Interest Guidelines for
Employees,

vii)  Regular reports from the VP, Human Resources on significant
Divisional activities and initiatives;

viii) Regular reports on progress during collective bargaining; and
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iX) Requirements of the Public Sector Employers Act regarding
compensation practices and the terms and conditions for the termination of
management employees and any changes to those requirements and their
impact on WCB'’s existing policies and practices.

V. ACCOUNTABILITY

A. A copy of the approved Minutes of each meeting of the Committee shall
be included for information with the agenda items for the next meeting of
the BOD, and the inclusion of these minutes will be deemed to be the
Committee' s advice to the BOD with respect to its activities.

B. Any of the Committee's activities that require action or approval on the
part of the BOD will be separately included on the agenda of the next
regular meeting of the BOD.

VI. COMMITTEE TIMETABLE

The magor annual activities of the Committee are outlined in the schedule on the
following page. This schedule will be updated annualy in anticipation of the
following year’' s activities.
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TERMSOF REFERENCE FOR THE HUMAN RESOURCES AND

COMPENSATION COMMITTEE

Agenda Items

Jan | Feb | Mar | Apr | May | June | July | Aug | Sept | Oct | Nov | Dec

A.
i)

Lead and Implement
Design processto
evaluate CEO and other
Directly Reporting
Employees

Ensure evaluation
processes from item i)
are approved by the BOD

Ensure evaluation
processes from item i)
areimplemented
annually

Review and Make
Recommendations
Salary structures, benefit
programs and salary
increase budgets for
Executive Management,
Management and Exempt
support staff, and
changesto them

Compensation policy and
parameters for Executive
Management and
changesto them

i)

Terms of employment of
Directly Reporting
Employees

iv)

Criteriaand signing
authority under which
exception to policy may
be made with respect to
an employee's coverage
under the Superannuation
Plan or any other benefit
plan

v)

Policies with respect to
payments to employees
and directors

vi)

The mandate within
which WCB will
negotiate agreement with
Bargaining Unit Staff

asrequired

vii)

The settlement arising
from negotiations with
Bargaining Unit Staff
and jointly submit to the
BOD for approval.

asrequired
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Last Revised July-2004M ay 2005

page 6




Workers Compensation Board
Board of Directors Manual Tab 18

TERMSOF REFERENCE FOR THE HUMAN RESOURCES AND
COMPENSATION COMMITTEE

Agenda Items Jan | Feb | Mar | Apr | May | June | July | Aug | Sept | Oct | Nov | Dec

viii) The process by which
performance agreements
are to be made between
the BOD and Directly
Reporting Employees \/
and by which
performance evaluations
and any bonus payments
areto take place.

C. Review and Keep the
BOD Advised

i) HRBusinessPlan J N

| ii) Organization Structure N N

iii) Annual training and
| development plan for v 3
employees

iv) CEO'ssuccession plans
| for executive J y
management

v) All appointments to

Executive Management asrequired

vi) Code of Conduct and
Conflict of Interest
Guidelines for V
Employees

vii) Report from VP on
significant Divisional N N N N
Activities and Initiatives

viii) Collective Bargaining

Progress Reports as required

iX) Reguirements of the
Public Sector Employers’
Act regarding
compensation practices
and terms and conditions
for termination of \
management employees
and any changesto those
regquirements and their
impact on existing
policies and practices.
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TERMS OF REFERENCE FOR THE PRIORITIES AND GOVERNANCE

COMMITTEE

PURPOSE

A.

The purpose of the Priorities and Governance Committee (the
"Committee") is to provide a focus on governance that will enhance the
organization’s performance. The Committee’'s purpose is to develop and
recommend the resear ch, policy and regulatory priorities for the Board
of Directors (the “BOD”). In developing the priorities, the Committee
shall take into consideration the mandate of the BOD, the needs of the
organization, the views of the stakeholders and the time available for BOD
deliberation.

The Committee's purpose includes recommending operating guidelines
and procedures for the BOD, assessing and making recommendations
regarding the BOD’s effectiveness, making recommendations regar ding
the funding of research projects and establishing a process for
recommending the criteria for new directors to the Minister of Skills
Development and Labour (the “Minister”).

While stakeholder views in al these areas will be a significant factor in
formulating Committee recommendations, the Committee will act in the
best interests of the organization and all stakeholdersin advising the BOD.
In each case, the final decision will rest with the BOD.

COMPOSITION AND ORGANIZATION

The Committee shall consist of:

A.

At least three directors, one of whom shall be the Board Chair. The Chair
of the disbanded Research Priorities Committee shall attend meetings
when matters of research are discussed and shall be a member of the
Committee during such discussions.

The President and Chief Executive Officer (the “CEQO”) and the Vice
President, Policy and Research Division will be ex-officio members of the
Committee.

The Committee shall meet not less than four times per year.

September 2003
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COMMITTEE

1. DUTIESAND RESPONSIBILITIES

The Committee has the responsibility to:

A.

EG.

FH.

Develop and recommend the priorities for the BOD on a quarterly basis. A
plan and time frame for addressing the priorities should be presented to the
BOD each quarter.

Review and provide advice on specific policy proposals as required.

Develop and recommend resear ch prioritiesfor the BOD on an annual basis.
This includes integrating the priorities of the WCB administrative
organization, the Policy and Resear ch Division and the WCB's stakeholders.
A plan and timeframe for addressing the research funding cycle should be
presented to the BOD each year.

Develop recommendations for the BOD on the funding of research projects
and the allocation of research funds. The recommendations must consider
the advice and recommendations of the Research Advisory Committee.

Meet with major stakeholder groups on an as needed basis to receive their
thoughts and ideas regarding the priorities the BOD might be addressing.

Draft, and annually review, for BOD approval, a BOD Manual. This
Manual must outline the operating policies and procedures by which the
BOD operates including terms of reference, agendas and BOD Operating
Guidelines and processes.

Annually develop, and update a long-term plan for BOD composition that
considers the current strengths, skills and experience of the Board of
Directors, terms and the strategic direction of the WCB, for approval by
the BOD.

Develop recommendations regarding the essential and desired experiences
and skills for potential directors, taking into consideration the BOD’s
short-term needs and long-term succession plans.

September 2003
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COMMITTEE

| G:l. In consultation with the Board Chair, recommend to the BOD for
subsequent recommendation to the Minister, criteria and potential
candidates for consideration when it is appointing directors.

| H-J. Review the directors compensation program and make recommendations
to the BOD for subsequent recommendation to the Minister as required.

| LK. Ensure there is a system that enables a committee or director to engage
separate independent counsel in appropriate circumstances, at the WCB'’s
expense, and be responsible for the ongoing administration of such a
system.

| JL. Recommend to the BOD, and implement on an annua basis, an
appropriate evaluation process for the BOD as a whole, the Board Chair,
committees and Board membersindividually.

| K-M. Review, monitor and make recommendations regarding the orientation
and ongoing development of directors.

| E-N. Recommend to the BOD any reports on corporate governance that may be
required or considered advisable.

| M-O. At the reguest of the Board Chair or the BOD, undertake such other
corporate governance initiatives as may be necessary or desirable to
contribute to the success of the WCB.
V. ACCOUNTABILITY
The Committee shall report to the BOD at its next regular meeting all such action
it has taken since the previous report.

V. COMMITTEETIMETABLE

The major annual activities of the Committee are outlined in the schedule on the
following page.
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Agenda Items

Jan

Feb

Mar

Apr

May

June

July

Aug

Sept

Oct

Nov

Dec

A.

Develop and recommend
priorities to the BOD

Review and advise on
specific policy proposals

asrequired

Stakeholder meetings.

asrequired

Review and recommend
changesto BOD Manual
asrequired, including
committee terms of
reference and the
following:

Review long term BOD
composition

Develop
recommendations
regarding essential and
desired experiences and
skills for potential
directors

Recommend criteria and
potential candidates for
consideration when
appointing directors

asrequired

Review & recommend
directors’ compensation
program

Ensure thereis a system
that enables a committee
or director to engage
separate independent
counsel in appropriate
circumstances, at the
WCB's expense, and be
responsible for the
ongoing administration
of such asystem.
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Agenda ltems Jan

Feb

Mar

Apr

May

June

July

Aug

Sept

Oct

Nov

Dec

J. Recommend and
implement evaluation
process for BOD, Chair,
committees and BOD
members

K. Review the orientation
and ongoing
development of BOD
members

L. Recommend any reports
on corporate governance
that may be required or
considered advisable

asrequired

M. At therequest of the
Board Chair or the BOD,
undertake such other
corporate governance
initiatives as may be
necessary or desirable

asrequired

Research Priorities:

Recommended Priorities

Recommended Projectsfor
Funding

September 2003
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ORIENTATION AND ONGOING DEVELOPMENT OF DIRECTORS

PURPOSE

A. Orientation isintended to prepare new directors for their role at the WCB.
Orientation is also extremely useful for all directorsto ensure they are operating
from the same page. Orientation is a strong team-building activity that will be
conducted once ayear, either before aregular Board of Directors (BOD) meeting
or during the annual BOD retreat -- particularly after new directors have been

recruited.

B. The Priorities and Governance Committee, the BOD Chair and the CEO share the
responsibility to ensure that there is a new director orientation program and that

directors receive continuing education/devel opment as required.

C. New directors will be provided with an orientation and education program, which
will include written information about the duties and obligations of directors, the
business and operations of the Corporation, documents from recent BOD
meetings, as well as opportunities for meetings and discussion with senior
management and other directors.

D. The orientation program for each new director will be tailored to that director’s
needs and areas of interest. Aswell, there may be occasion for al directors to
participate in special orientation sessions that are to educate and inform on issues
of strategic importance to the Corporation.

E. In addition to orientation, Directors should be provided with continuing education
and development opportunities so that individuals may maintain and enhance their

July 2004
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ORIENTATION AND ONGOING DEVELOPMENT OF DIRECTORS

skills and abilities as directors, as well as to ensure their knowledge and

understanding of the WCB’ s business remains current.

. BOARD OF DIRECTORS ORIENTATION

The following information is to be conveyed to new BOD members at their time

of orientation. The focus of the orientation will be tailored to the specific needs

of each Director. New Directors will be given the opportunity to meet with the

Board Chair and the President and CEO to discuss their specific needs prior to the

orientation.
Information I ssues Presentation Options
About the WCB
Program Offer new BOD members afeel for the Tour of facilities

work of the WCB — the program philosophy
—what it does, whom it serves, what value
it adds- to get them emotionally and
intellectually connected and motivated.

Introduction to SEC
Observation of program
activities (e.g. Call Centre)
Verbal Presentations
Written Materials

Finances Help new BOD members become informed Presentation by CFO and
about funding, spending and the overall Treasurer
state of the WCB’ s financial health, Background materials
including their role in making decisions that (financial statements and
impact the Accident Fund and the funding most recent audits, budget,
status. estimates, investment

policy, FEAP)

How to read afinancia statement.
Overview of Investment Function.

July 2004
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Information Issues Presentation Options
History Provide sufficient knowledge about the past e Presentation on Historic
so that the present makes sense. Also help Compromise and the
new BOD members see their own evolution of WCB and its
participation as part of the organization’s Governance Model
ongoing story.
Strategic Present aframework for new membersto e Presentation/Discussion by
Direction participate effectively. Clarify the mandate, CEO and BOD Chair
mission, vision, guiding principles and e Copy of Strategic Plan and
premises and their implementation, and Annua Report and Service
goals that inform strategic initiatives and Plan
actions.
Organizationa Help new BOD members understand who e  Organization Chart
Structure does what and lines of accountability. e |Introductionsto Senior
Executive
e  Presentation Overviews of
major operating areas
About the BOD
BOD Roles Ensure that new Directors understand the e  Presentation/discussion
roles of the BOD. e Written materials
Major BOD Ensure that new Directors understand their e  Presentation/discussion
Responsibilities responsihilities and BOD members. e Conflict Guidelines

BOD Operations

Help new Directors understand how the
BOD operates so that they may participate
effectively.

BOD and Director Terms of
Reference

Legidation

BOD Manual

Committee Terms and
Member Lists

July 2004
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e Meeting Schedule

e  Minutesfrom Previous

meetings
BOD Members Facilitate new Director integration with ¢  One-on-one meetings with
other Directors Committee Chairs

e Listof BOD Membersand
biographical data
e Time set asidefor socid

interaction

[11.  ONGOING DEVELOPMENT

One BOD meeting will be held each year to discuss emerging issues in governance and
related matters. An expert in governance or another relevant field will facilitate the

session and will provide are-fresher on governance responsibilities and best practices.

Significant legal cases on governance issues will be provided and discussed as well as

case scenarios of conflict issues.

The Session will also provide an opportunity for BOD members to identify where

particular development opportunities may be required (e.g., financial literacy).

Each year, Directorswill receiveinformation regarding available

director/gover nance education and development opportunities. Directorswill be
encour aged to participate in such opportunities from time to time and/or when a
knowledge or skill gap has been identified. Enrolment in the Director Programs
offered by the Institute of Cor porate Directors and the Conference Board of
Canada-or one or mor e of the modules offered by these two programs- will be

encour aged.

July 2004
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The enrolment costs of such programswill be covered by the WCB. Timefor travel,

preparation and cour se attendance, however, isnot reimbur sable

A sufficient amount of resourceswill be allocated each year for Director
education/training programs. The annual budget amount will be approved by the
Chair of the Priorities and Governance Committee.

July 2004
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PROCESS FOR BOD PURCHASES, INCLUDING THE ENGAGEMENT OF INDEPENDENT
COUNSEL

1. PURPOSE

Full discretion in certain purchasing decisions (including the engagement of
independent counsel) is akey element in enabling the BOD to make decisions that
will assist the BOD (and ultimately the WCB) in fulfilling its mandate.

Normally, BOD purchases will be made through the established WCB purchasing
guidelines. However, certain purchasing decisions (including the engagement of
independent counsel) made in camera will be executed through the process outlined
below.

2. PROCESS

All BOD purchase decisions will be made by the BOD as awhole after discussing the
issue during aregular or special meeting.

A. Normal Course BOD Purchase Decisions

i) All BOD purchase decisions over $100,000 will be executed following the
established WCB Corporate Supply Management ("CSM™) guidelines.

i) All BOD purchase decisions, the effect of which are determined by the BOD
to pose a significant risk to the reputation or integrity of the BOD and WCB,
will be executed following established CSM guidelines. Such decisions may
include purchases of advice or services that are widely available and do not
require a subjective judgement as to their effectiveness.

iii) A reputational risk includes repeated, sole source purchase decisions from a
single vendor.

B. Single Source BOD Purchase Decisions
)] BOD single source purchase decisions made in camera and which have been

determined not to pose arisk to the reputation or integrity of the BOD and
WCB will not be executed following established CSM guidelines.

June 2004
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COUNSEL

i) Such decisions may include the selection of an individual or firm that provides
highly specialized advice or independent counsel, where trust in, and
reliability of, the advice or counsel are paramount to the BOD.

i) Single source purchase decisions approved by the BOD will be communicated
in writing to the Director, Governance, who will instruct CSM to execute a
contract with the service provider on behalf of the BOD on terms and
conditions determined by the BOD.

iv) The Director, Governance will place the purchase decision, the contract for
service and the outcome of the contract before the Audit Committee at its next
scheduled meeting.

C. Confidential BOD purchase decisions

In rare circumstances, the BOD may wish to purchase a professional service with
regard to a highly sensitive issue that should not be disclosed to management in the
best interests of the WCB. Such a service may include legal, audit, or other technical
advice.

i) BOD confidentia purchase decisions made in camera and deemed by the
BOD to be of a highly sensitive nature that should not be disclosed to
management will not be executed following CSM guidelines.

1)) The BOD will instruct the Director, Governance in writing to execute a
contract with the selected individual or firm.

iii)  The Director, Governance will contact the individual or firm and execute a
contract or letter of understanding, including terms and conditions as
determined by the BOD. The Director, Governance will ensure that al
invoices and outputs are delivered to the Director, Governance who will retain
all records for audit purposes.

iv) The Director, Governance will execute a cheque request and will deliver the
cheque request to a designated individual in Accounts Payable. The Director,
Governance will not supply CSM with any details of the contract unless
otherwise instructed by the BOD.

June 2004
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V) The Director, Governance will ensure that the purchase decision, contract,
invoice and contract outputs are placed before the in camera session of the
Audit Committee at the next scheduled meeting.

Vi) The Director, Governance will ensurethat confidential BOD purchase
decisions are consistent with WCB purchasing policies as much as
practicable.

June 2004
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BOARD OF DIRECTORS REMUNERATION AND EXPENSES

APPLICATION

A. A “director” shall mean a member of the Board of Directors (the “BOD”)
of the Workers' Compensation Board (the “WCB”).

B. In consideration of carrying out their responsibilities under the Act, the
directors shall be paid out of the accident fund:

)] remuneration in an amount determined by the Lieutenant Governor
in Council; and

i) reasonable and actual traveling and out of pocket expenses
necessarily incurred by them in discharging their duties.

. CALCULATION OF PER DIEM

Where the remuneration determined by the Lieutenant Governor in Council isin
whole or in part a per diem rate, then, unless otherwise fixed by the Lieutenant
Governor in Council, the amount to be paid in respect of the per diem rate to a
Director shall be calculated in accordance with Treasury Board Directive 1/04 as

follows:

A. for meetings which last four (4) hours or less in a twenty-four hour day, a
director shall be entitled to one-half of the established meeting/per diem
rate;

B. for meetings that last more than four (4) hours in atwenty-four hour day, a
director shall be entitled to the established meeting/per diem rate;

C. no distinction will be made between participation in person and
participation by video, telephone, or such other mode that permits an
appointee to hear, and be heard by, al other participants;

D. only one full per diem/meeting payment shall be made to a director for
each twenty-four (24) hour day;
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F. directors who are requested by the Chair to undertake duties on behalf of
the board are entitled to payment at a daily rate equivalent to the
meeting/per diem fee:

e for four hours or less work in a twenty-four hour day, appointees
will be entitled to one-half of the meeting/per diem fee

e for more than four hours of work in atwenty-four hour day,
appointees will be entitled to afull meeting/per diem fee

e appointees will not be compensated for time spent attending
conferences, speaking engagements or social events, including
meal s and receptions.

G. There will be no remuneration for travel to and from a meeting unless
incurred by a Director who resides more than thirty-two kilometres from
the meeting location.

H. professional duties and membership fees will not be reimbursed.

l. directors are not subject to deductions for the Canada Pension Plan or for
Employment Insurance.

J. remuneration is to be reported annually to the Canada Customs and
Revenue Agency on a T4A Supplementary Slip.

K. remuneration will only be paid to the person named on the instrument
appointing that person to the board.
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1. COMPENSATION SCHEDULE

[tem Compensation
Board Chair — Annual Retainer $15,000
Board Chair — Per Mesting $500 (2005)
Director — Annual Retainer $7,500
Director — Per Meeting $500

For each fiscal year, the maximum remuneration for the Chair and
directorsis asfollows:

Chair: Annual Retainer plus 60 meetings per year
Director: Annua Retainer plus 30 meetings per year

V. EXPENSES

A.

A director shall only be paid remuneration or be reimbursed for expenses
where the director has submitted a claim for such remuneration or
expenses within three (3) months of the meeting of the BOD in respect of
which the remuneration isto be paid or the expenses were incurred.

Directors are entitled to “reasonable travel and out of pocket expenses
necessarily incurred in discharging their duties’ (section 81(8)(b) of the
Act).

Directors who use their own vehicles to attend a Board meeting will be
reimbursed mileage at the rate in effect for WCB employees. The rate is
currently 44-46 cents per kilometer.

September 2003
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V. SUBMITTING CLAIMSFOR PER DIEMS AND EXPENSES

A. A sample per diem and expenses form appears at this Tab along with
guidelines for submitting expense forms. To ensure prompt payment of
per diems and reimbursement of expenses, the following points should be
noted:

)] Per diem and expense forms, with receipts, should be submitted
directly to SheilaWong.

i) The form must bear the original signature of the director in the
space marked “Director signature” or it will not be accepted by the
WCB Accounting Department. (Photocopies or FAXES are not
accepted.)

i) Original receipts (not copies) must be submitted.
iv) Forms for payment of per diem and reimbursement of expenses
should be submitted as soon as possible after each meeting.
VI. FREEDOM OF INFORMATION AND PROTECTION OF PRIVACY ACT
A. The WCB is a public body to which the Freedom of Information and
Protection of Privacy Act applies. Any person may obtain copies of WCB

records with respect to the remuneration and expenses for each director by
making arequest under the Act.
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Board of Directors

Workers Compensation Board
6951 Westminster Highway

Richmond BC V7C 1C6

Please forward all requestsdirectly to Sheila Wong, Office of the Board of

Directors.

PAYABLETO:

ADDRESS:

DEPARTMENT NO: 14-00

PER DIEM TO BOARD MEMBER (if applicable)

**PAYROLL USE ONLY**

DATE

TYPE OF MEETING

RATE/DAY

TOTAL

TOTAL PER DIEM

(paid through Human Resources)

PER DIEM TO BOARD MEMBER'S ORGANIZATION (if applicable)

** ACCOUNTING USE ONLY**

ACCOUNT #06010
DATE TYPE OF MEETING RATE/DAY TOTAL
TOTAL PER DIEM
September 2003
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EXPENSES
** ACCOUNTING USE ONLY**
ACCOUNT #07000
(Please attach receipts)

DATE | MILEAGE | PARKING TAXI/ PHONE MISC. | TOTAL
@-44 TRAVEL CHARGES
A46/KM

TOTAL EXPENSES $
(paid through Accounting)

Date Submitted: For the Month of:

Director Signature:

Approval:

Douglas Enns, Chair, Board of Directors
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l. Guiddlines

All expense forms should be forwarded to Sheila Wong, Office of the Board of Directors.

Indicate in the Payable To field whether the payment should be made to yourself or your
organization. If payments are to be made to both, please submit separate forms. The following
departments will be responsible for the payments:

Payee Per Diems Expenses
Individual Board Member Payroll Accounting
Board Member's Organization Accounting Accounting

Salary Per Diem Fixed Rate as determined by appointment.

Expenses

Employee Travel & Business Expense Reimbursement Policy Excerpts (Please see Chapter 3.4 of the
Corporate Controller's Handbook for the entire policy)

Transportation

® Mode of Transportation. The most economical method of travel will be used for WCB travel
purposes (e.g. ground vs. air travel).

e Rental Vehicle. Rental vehicles are only to be used when the nature of the trip or the locations of
the customers being visited is such that the use of local transportation is not practical, is more
expensive or is not available. The economy/compact size requirement will be applicable to
individual travellers. Mid-size cars will be permitted where two or more travellers are involved.

e Personal Vehicle in Lieu of Air Travel. When a personal vehicle is permitted in lieu of air travel,
the reimbursement will be the lesser of the amount of mileage or the amount of the lowest logical
fare which would have been paid by the WCB to transport the individual.

® |ocal Travel by Personal Vehicle. An allowance will be paid for all work-related distances to
cover car operating expenses, regardless of the number of passengers carried. Employees will be
reimbursed at the applicable mileage rate for each business kilometer driven (See Per Diems &
Allowances).

Lodging/Accommodation. Employees should normally stay in standard single rooms, unless other room
types are less expensive or the same rate. Board policy does not provide suite accommodation nor allow
travellers to spend up to the maximum.

Meal Per Diems & Allowances. Please note that meal per diems are only allowed when meals are not
provided.

Mileage allowance: $0-44-$0.46/km

Breakfast per diem: $10.0010.50

Lunch per diem: $12.0012.25

Dinner per diem: $23.00

Incidentals per diem: $6.00 (overnight stay required)

In-country lodgings excluding taxes: maximum $115.00 (amended May 3, 2000)

In Richmond, hotels will be booked by the designated travel agency per negotiated rate offered and
availability. For other locations within the province, the provincial government listing will be used.

e Qut-of-country lodgings including tax: maximum $150.00 U.S.
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Other Receiptable Expenses. For other miscellaneous expenses (e.g. parking and taxi), please attach
original receipts.
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Decision of the Review Division

Number: 13828

Date: September 9, 2004

Chief Review Officer: Joe Pinto

Subject: Extension of Time — New Evidence

The employer seeks an extension of the 90-day statutory time limit to request a review of a
July 2, 2003 decision of the Workers” Compensation Board (the “Board”).

The statutory time limit expired on October 8, 2003. This includes the eight-day grace period
provided for mailing of decisions in subsection 221(2) of the Workers Compensation Act (the
“Act”). The employer’s request for review was received on February 18, 2004, 133 days beyond
the statutory time limit to request a review.

Subsection 96.2(4) of the Act authorizes the chief review officer to extend the time to file a
request for review where special circumstances existed which precluded the filing of a request
for review within the 90-day time period and where an injustice would otherwise result.

Issue

The issue is whether special circumstances existed which precluded the filing of a request for
review within the 90-day time period and, if so, whether an injustice would otherwise result if
an extension were not granted.

Background

The Board’s July 2, 2003 decision letter advised the employer that its application for relief of
costs had been denied. The Board officer had determined that there was no evidence of a
pre-existing condition that enhanced the disability accepted under the claim.

The final two paragraphs of the letter read as follows:

Please call me if the information in this letter is unclear or you wish to discuss
your claim. You may call my direct line, 250-314-6075 or the toll free line at
1-888-922-6622.

If you disagree with this decision, you have the right to request a review by
the Review Division. A request for review of this decision must be filed
within 90 days from the date of this decision. The attached pamphlet provides
instructions.
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Submissions

The employer submits that there is new medical information in support of its position which
was not available until after the expiry of the statutory limitation period.

Practices and Procedures

Item B2.4.2 of the Review Division’s Practices and Procedures provides guidance in determining
whether to grant an extension of time. The chief review officer must first be satisfied that
special circumstances existed which precluded the filing of the request for review within the
90-day time period. No consideration is given to the merits of the request for review. If the
employer’s reasons do not amount to special circumstances, no further consideration will be
given to the extension request.

Where special circumstances are found to exist, the chief review officer will then consider
whether an injustice would otherwise result if the time limit were not extended. It is only when
it is found that both special circumstances existed and an injustice would otherwise result that
an extension of time will be granted.

Reasons and Decision
Special Circumstances

I find the employer’s reasons do amount to special circumstances which precluded the filing of
a request for review within the statutory time limit under section 96.2(4) of the Act.

This request for an extension of time raises the issue of whether “new evidence” would support
a finding that there were “special circumstances” which precluded the filing of a request for
review within the statutory time period. In considering this issue, I have reviewed a number of
decisions from the Workers” Compensation Appeal Tribunal (“WCAT”). I have found these
decisions useful in determining how the Review Division should approach “new evidence” cases.

In my opinion, “new evidence” may result in a finding that there were “special circumstances”
within the meaning of section 96.2(4) of the Act. (This is similar to the approach taken by the
WCAT chair in WCAT Decision #2003-01810.)

However, whether I make this finding in any particular case will depend upon the circum-
stances of the case. The factors that I will consider include:

« whether the “new evidence” is relevant to the issue in dispute,
« whether, at the time the Board officer’s decision was issued, the “new evidence” did not
exist, or existed but was not discovered and could not, through the exercise of reasonable

diligence, have been discovered,

+ whether the requester delayed the filing of a request for review to give the requester an
opportunity to seek the “new evidence,”
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+ whether the requester initiated the request for review within a reasonable period of time
after becoming aware of the “new evidence,”

+ whether the “new evidence” is of an objective nature for example, if there were findings at
surgery that revealed a previously unknown condition, I would be more inclined to find that
“special circumstances” existed, than if the “new” evidence” merely consisted of a medical
opinion that such a condition likely existed, and

+ any other relevant factors.

In this case, a review of the claim file indicates that the worker’s claim was accepted on
December 11, 2002 for a shoulder strain. The July 2, 2003 decision to deny relief of costs to the
employer was made on this basis. On September 5, 2003, the worker underwent surgery which
revealed some degenerative changes in the shoulder. On November 27, 2003, a Board medical
advisor identified which of these changes could be attributed to the compensable injury and
which changes could not be so attributed. The worker and the employer were advised of the
decision to not accept a claim for these unrelated degenerative changes on January 20, 2004,
approximately three and a half months after the expiry of the 90-day period.

The findings at the September 5, 2003, surgery were relevant and, in fact, went to the very
heart of the issue being disputed by the employer. They did not exist at the time the Board
officer denied relief of costs on July 2, 2003; nor could they have been discovered through the
exercise of reasonable diligence. The employer filed its request for review on February 18, 2004,
less than one month after the January 20, 2004 decision was issued. The findings at surgery
were of a very objective nature, and it was not until the Board made its decision that some of
these findings were non-compensable pre-existing degenerative changes that the employer
was in a position to dispute the Board officer’s July 2, 2003 decision to deny relief of costs.

I distinguish this case from cases where an employer or worker has delayed in filing a request
for review, pending the seeking of further evidence, medical or otherwise. In those cases, I am
not inclined to grant an extension of time. It is the responsibility of employers and workers to
tile their requests within the statutory time period and then seek whatever additional evidence
they consider necessary to support their request. In this case, the employer has no reason to
believe that the “new evidence” existed. It arose quite independently.

In the circumstances, I have concluded that “special circumstances” existed that precluded the
tiling of the employer’s Request for Review within the 90-day statutory time period.

Injustice

In addition to finding that special circumstances existed,  must also find that an injustice
would result if an extension of time were not granted. This involves having regard to the
significance of the matter that is the subject of the request for review and the degree of preju-
dice to the worker that would result from a denial of the requested extension of time.

In this case, I conclude that injustice would result if I were not to grant an extension. The issue
in dispute on this request for review involves the employer’s assessment rate. This issue could
have a significant financial impact on the employer, which would be prejudiced by a denial of
the requested extension of time.
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Conclusion

I allow the application for extension of time to file the request for review with respect to the
July 2, 2003 decision letter. The request for review is accepted as of the date of this decision
letter. I note, however, that, in granting this extension of time, I am not making a finding with
respect to the merits of the employer’s dispute with the July 2, 2003 decision letter. I am merely
finding that the statutory requirements for an extension of time have been met and the
decision should be reviewed by a review officer.
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Decision of the Review Division

Number: 14519

Date: September 29, 2004

Review Officer: Nick Attewell

Subject: “Disabled From Earning Full Wages” Under Section 6(1)

The worker requests a review of the decision of the Workers” Compensation Board (the
“Board”) dated December 10, 2003. In support of this request for review, the worker’s represen-
tative has provided written submissions. The employer was given notice of the review and is
not participating.

Section 96(6) of the Workers Compensation Act (the “Act”) gives a review officer authority to
conduct this review.

Issue

This is a review of the Board’s decision that the worker’s permanent partial disability is equal
to 8% of a totally disabled person.

Background

The worker, now 57 years old, was employed as a heavy duty mechanic, when he began
experiencing symptoms which were eventually diagnosed as Hand-Arm Vibration Syndrome
(“HAVS”). The worker filed an application for compensation on November 1, 1999 and the
Board accepted the worker’s claim under the provisions of section 6 of the Act as resulting
from use of vibrating tools.

Following a Review Division decision, the worker’s claim was referred to the Board’s Disability
Awards Department for assessment of a permanent partial disability on November 3, 2003.

The Board granted the worker a permanent partial disability award in the amount of 8% of
total disability effective September 1, 1999. The worker has requested a review of that decision.

Facts and Evidence
The following are the relevant facts and evidence I have considered in conducting this review:

+ The worker initially saw his attending physician, Dr. H, for pain in his fingers on July 26,
1999.

* OnJanuary 17, 2000, tests were conducted by Dr A, of which the results were positive for
Raynaud’s phenomenon.
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After being examined by another specialist, Dr. C2, on February 22, 2000, who recommend-
ed further testing, a diagnosis of HAVS was eventually confirmed on May 30, 2000, by Dr. T.

On July 13, 2000, the medical advisor (“MA”) stated that he agreed with Dr. T’s findings and
that the worker should be advised against using vibrating tools and avoid exposure to cold.
If he did not, his condition would likely progress.

On September 26, 2000, the worker advised the Board that he had been doing modified
duties at work for approximately five weeks with no loss of pay.

In a letter dated April 15, 2002, a disability awards officer (“DAO”) found that the worker
was not entitled to a permanent partial disability award.

On May 1, 2002, the employer advised that it had accommodated the worker to permanent
modified work duties without loss of salary. However, it did not intend to continue paying
the worker at a trade journeyman mechanic while working as a sign maintenance worker.

On July 17, 2002, Dr. H reported a worsening of symptoms, but the worker was still working
at his modified work.

On August 16, 2002, the employer advised the claims adjudicator (“CA”) that it had created a
position for the worker as a maintenance worker until the end of August. He would continue
in that position, but his rate of pay was going to change. He was a journeyman mechanic
and was currently being paid $5.00 more than his regular rate. That change would occur at
the end of the month.

On September 12, 2002, the MA advised that it was not probable that the worker’s
HAVS had progressed if he no longer had significant occupational exposure to handheld
vibrating equipment.

The worker advised the CA on January 14, 2003, that the employer was downsizing as of
March 1, 2003 and 19 positions would be lost, possibly including his job. The worker had to
choose between working until March 1 and receiving wages up to November 1, 2003, or to
continue working until September 1, 2003, at which time modified duties would no longer
be available. The worker chose the voluntary departure package. The worker also advised
that vascular studies done on January 13, 2003 showed deterioration in his condition.

On January 16, 2003, the CA was advised by the employer that the worker had taken a
“voluntary departure package.” It also stated that, if he had not opted for this, the employer
could have provided no light duties after March 1, 2003.

As part of this review, the worker’s representative provided a February 27, 2003, report from
Dr. C2, advising that the worker’s symptoms had progressed. The report also referred to
“escalation of morning stiffness and hand function being impaired with Raynaud’s and
osteoarthritis being aggravated.”
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In a letter dated February 28, 2003, a CA advised that, because the worker’s job situation had
changed, he was being referred to Vocational Rehabilitation (“VR”) on a preventative basis.
The CA also concluded that any progression in his HAVS had not been caused by his
employment duties since he had been on modified work.

The vocational rehabilitation consultant (“VRC”) reported on March 5, 2003, that the worker
took the voluntary departure package because the employer had indicated workers would
be laid off in September 2003 and they would not receive the severance package. The worker
advised the VRC that he intended to work until age 60. The VRC found that the worker was
not eligible for VR assistance because he had left his employment voluntarily and there had
been no significant change in his HAVS. The VRC advised the worker of this in a letter
dated March 18, 2003.

A claim log entry dated March 6, 2003 documented a telephone conversation in which the
employer advised that the worker was not at risk of being laid off due to the downsizing
because of his seniority.

An October 20, 2003, the Review Division found there was new evidence that, while doing
modified duties, the worker could have been exposed to vibrating tools. The review officer
returned the decision of February 28, 2003 back to the Board to: 1) determine whether the
worker’s HAVS symptoms had progressed; 2) investigate whether the worker had signifi-
cant occupation exposure to hand-held vibrating equipment; and 3) assess the relationship
of any progression of HAVS symptoms to his work activities. The review officer also found
that the worker was entitled to preventative VR assistance because there was medical
evidence that the worker was at undue risk of permanent disability if he returned to work as
a mechanic.

A Board medical advisor, Dr. G, reviewed the reports of two vascular surgeons, Dr. T
(May 30, 2000), and Dr. A (January 19, 2000), and Dr. C2, specialist in physical medicine,
(February 2, 2000). Based on these reports, Dr. G recommended a permanent functional
impairment (“PF1”) of 8%.

A DAO completed a Form 24 with respect to the worker’s PFI award on November 28, 2003.
The DAO accepted the MA’s PFI recommendation. The worker was not granted a loss of
earnings award because his unemployment was due to his accepting a voluntary buy-out.
The worker’s award was made effective September 1, 1999.

On April 26, 2004, the Workers” Compensation Appeal Tribunal (“WCAT”) dismissed the
appeal against the April 15, 2002, decision as there was no appealable issue. The worker had
been granted a permanent disability award in the December 10, 2003, decision and this was
under review by the Review Division.
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Law and Policy

Significant changes occurred to the Act effective June 30, 2002. This in turn led to significant
changes in Board policy. The determination of the issues on this review affects the determina-
tion of whether the pre- or post-June 30, 2002, law and policy applied. I will therefore set out
the applicable law and policy in the course of my reasoning below.

Reasons and Decision

The worker’s representative argues that the worker’s PFI assessment is not accurate as it is
based on medical information from 2000; the worker’s condition has deteriorated since that
time. The representative argues that the worker is also entitled to a loss of earnings award.
However, there are two more basic questions I must consider before dealing with the worker’s
concerns. These are whether there is a legal bar to his being granted an award at all because
the December 10, 2003, decision represented an invalid reconsideration of a previous decision
and because the worker has not met the requirements of section 6(1)(a) of the Act.

Reconsideration of Previous Decision

Section 96(4) of the Act grants discretion to the Board to reconsider its past decisions. Under
section 96(5)(a), the Board may not exercise this power if more than 75 days have elapsed since
that decision or order was made. Under section 1, “reconsider” means to make a new decision
in a matter previously decided where the new decision confirms, varies or cancels the previous
decision or order. The December 10, 2003, decision might be considered as a reconsideration of
the April 15, 2002, decision on the grounds that it dealt with the same subject matter and
varied its conclusions. Since more than 75 days had elapsed since the April 15, 2002, decision,
there may be a basis for finding the decision an invalid exercise of authority by the Board.

There are certain exceptions to the general rule that the Board cannot reconsider after 75 days.
One major exception is where another section of the Act authorizes a new decision outside
the 75 days. In particular, section 96(2)(a) authorizes a reopening of a previous decision where
there has been “a significant change in a worker’s medical condition that the Board has
previously decided was compensable.” In this case, section 96(2) would allow a reopening on
the basis of a progression of the worker’s condition referred to in the reports from the
worker’s doctors.

Two other relevant sections of the Act are section 96.4(9), which states that a Review Division
decision is final and must be complied with by the Board, and section 255, the equivalent
provision for WCAT. If it is necessary to change a prior decision in order to implement a
Review Division or WCAT decision, that change must be made without regard to the limits in
section 96(5). As the December 10, 2003, decision was made in order to implement the Review
Division decision of October 20, 2003, it is not an invalid reconsideration under section 96(5).

One difficulty with relying on section 96.4(9) is that the December 10, 2003, decision appears
in part to have gone beyond the scope of the Review Division decision in dealing not just with
the progression of the worker’s condition. It granted a permanent disability award retroactive
to 1999, when the worker first reported his symptoms. However, as discussed below, the
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retroactive part of the award is in any event invalid pursuant to section 6(1)(a) of the Act. The
fact that part of the December 10, 2003, decision may contradict section 96(5) does not affect
the validity of the remaining part that implemented the Review Division decision.

Section 6(1)(a) of the Act

HAVS is compensated as an occupational disease. Therefore, claims must meet the require-
ments of section 6(1)(a), which provides that “where a worker suffers from an occupational
disease and is thereby disabled from earning full wages at the work at which the worker was
employed,” compensation is payable to the worker. Even though section 23 provides for the
granting of permanent disability awards where a permanent disability results from an injury
or occupational disease, section 23 only applies to occupational disease cases that meet the
requirements of section 6(1). In other words, unless the claim meets the requirement of section 6(1)
for “disabled from earning full wages at the work at which the worker was employed,” no
compensation for permanent disability is payable. There is a question whether the worker in
this case meets this requirement. This issue also affects the commencement date for any
permanent disability award to which he may be entitled.

Policy item #26.30, Disabled from Earning Full Wages at Work, directs that no compensation
other than health care benefits are payable to a worker who suffers from an occupational
disease unless the worker is “disabled from earning full wages at the work at which he was
employed.” The policy states that “disabled from earning full wages at the work at which he
was employed” refers to the work at which the worker was regularly employed on the date he
or she was disabled by the occupational disease. This means that there must be some loss of
earnings from such regular employment as a result of the disabling affect of the disease, and
not just an impairment of function. The policy provides that disablement for the purposes of
section 6(1) may result from, for example:

* An absence from work to recover from the disabling affects of the disease;

+ Aninability to work full hours at such regular employment due to the disabling affects of
the disease;

* The need to change jobs due to the disabling affects of the employment.
Neither section 6(1)(a) nor policy item #26.30 materially changed on June 30, 2002.

Meeting the requirements of section 6(1) does not require a permanent or ongoing inabil-
ity to continue in the worker’s employment. A temporary period of absence from work due
to the disabling effects of the compensable condition, even for a short time, is sufficient. (See
Appeal Division Decisions #00-1188 and #0089.) However, this does not help the worker in
the present case since there is no evidence of his losing any time from work because of his
compensable disability.

It is also clear from past appeal decisions that, if a worker’s compensable disability first occurs

after he or she has retired from working, he or she does not meet the requirements of sec-
tion 6(1), and no permanent disability award can be made (WCAT Decision #2004-00583-RB).
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However, though the worker accepted a voluntary departure package from his employer, the
evidence does not indicate that he intended to retire. He advised the VRC on March 5, 2003,
that he intended to work until age 60.

There is medical evidence suggesting that the worker’s condition would worsen if he continued
in his prior employment involving the use of vibrating tools and exposure to cold. Though his
employer did accommodate him in modified work, the worker was referred for VR assistance
on a preventative basis when it became known in early 2003 that his position would end. This
was under policy C11-88.80, Preventative Rehabilitation. Preventative VR benefits were initially
refused but allowed by the October 20, 2003, Review Division decision. The December 10,
2003, decision under review does not discuss the question whether the worker had met the
requirements of section 6(1)(a), but may rest on an assumption that they were met because of
the provision of VR benefits.

The simple fact that the worker had been found eligible for VR benefits is not a ground for
finding that section 6(1)(a) has been complied with. Otherwise, the worker’s entitlement would
depend on whether the Board performed an administrative act or decided to exercise its
discretion to provide VR assistance under section 16 of the Act. Whether the worker met the
requirements of section 6(1)(a) must depend on criteria that are independent of Board acts or
failures to act under another section of the Act.

Policy item #26.30 does not discuss the situation where staying in the worker’s employment
may worsen his or her disability and for that reason he or she leaves that employment. How-
ever, some support for finding a disablement from earning full wages in such cases might be
derived from policy item #31.50, Loss of Earnings Awards under Section 7, which states in the
context of hearing loss claims:

Where a noise-induced hearing loss has been incurred, if a worker then changes
employment to a lower paid but quieter job, that triggers consideration by the
Board of a loss of earnings pension notwithstanding that it may seem reason-
able that with hearing protection, the worker may have stayed at the former
employment. There is no obligation to stay in the employment with hearing
protection rather than take lower paying work and claim compensation . . . (The
policy is worded slightly differently after June 30, 2002, but the difference is not
material to this case.)

This policy is not directly on point since it deals with the meaning of different wording in
section 7(4) of the Act: “If a loss or reduction in earnings results from the loss of hearing . . .”
Nonetheless, it appears that the same principle might reasonably be applied to section 6(1)(a).

It may be said that the worker did not leave his employment to obtain less risky, lower paid
employment. The worker moved to alternative work with his current employer. It is also clear
that this work initially involved no loss of earnings. However, the evidence is unclear as to the
later period. The employer advised that it could not continue to pay the worker’s former rate for
the modified job, but it is not clear whether it actually made a change. If the employer did
reduce the worker’s rate because of the move to modified duties at any time, this would meet
the requirement for a disablement from earning full wages under section 6(1)(a).
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At the time when the worker took the voluntary departure package, he had been advised by the
employer that his modified duties would not continue. I consider that, under the principle
discussed above in policy item #31.50, the worker was not required to continue in his former
employment, knowing that this would likely worsen his condition. The worker did not move to
lower paying employment, but has, after the notice period paid for under the package, found
himself unemployed with no earnings. Therefore, whether or not the worker had reduced
earnings while engaged in the modified work, he met the disablement from earning full wages
requirement of section 6(1)(a) when he left that employment.

The October 10, 2003, Review Division decision considered evidence that even the modified
duties involved exposure to power tools and cold weather. It referred the claim back to the
Board to consider whether the worker’s symptoms had progressed as a result. In a memo dated
October 24, 2003, the CA accepted that, if there had been a progression of the worker’s disabil-
ity, it was causally related to the worker’s modified duties. Therefore, even if the employer had
been willing to continue the modified work duties, the worker would meet the requirements of
section 6(1)(a) in voluntarily leaving his employment.

Date of Disablement

As aresult of the above reasoning, the date of disablement under section 6(1)(a) would at the
latest be the date in 2003 when the worker finally left his employment. However, it could have
been earlier if the worker at any time had reduced earnings from being moved to the modified
duties. This date is the one that determines the law and policy applicable to this case.

Section 35.1(2) of the Act has the effect that the Act as it stands after June 30, 2002, “applies to
an injury that occurs on or after” that date. Section 6(1) states that compensation is payable for
an occupational disease “as if the disease were a personal injury.” Section 6(2) states that the
“date of disablement must be treated as the date of the injury.” The evidence indicates that, if
the worker did suffer any reduction in earnings before he left his employment in 2003, such
loss occurred after June 30, 2002. Although the employer advised the Board in May 2002
that it could not continue paying the worker his previous rate, there is no evidence that there
might have been a reduction in the worker’s earnings until August 2002, and that evidence is
unclear. While the current evidence suggests that the Act in effect after June 30, 2002, should
apply, the Board should make further inquiries on this to determine whether more certainty
can be obtained.

The date of disablement referred to above is also the date when any permanent disability
award granted to the worker should commence. An error was made in making the award
retroactive to 1999. Even though the worker’s physical disability may have existed in 1999, no
benefits can start until the worker meets the requirements for a disablement under section 6(1).
The worker will not have to repay the benefits already paid to him but any additional benefits
that might be considered following this decision would have to date from the date of disablement.
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Percentage of Disability

PFI awards are made under section 23(1) of the Act, which requires the Board to estimate the
impairment of earning capacity from the nature and degree of the worker’s injury. Policy item
#39.44 sets out specific criteria for assessing permanent disabilities for HAVS. This policy
formerly required as a condition of receiving a permanent disability award that the worker
“has not returned to the worker’s or equal paying occupation.” This requirement was deleted
in respect of decisions adjudicated under section 23(1) after November 19, 2002. The revised
policy applies in this case, but the worker would in any event have met the requirements of the
former policy.

The worker’s representative objects to the assessment of the 8% PFI in the December 10, 2003,
decision on the basis that it was based on the medical information in 2000 and did not take
account of the further medical information available in 2003 after Dr. H first reported a pro-
gression in the worker’s symptoms. The memos referring the claim to Dr. G, who did the
assessment for the Board, and Dr. G’s memo setting out his conclusions appear to only refer to
the 2000 information, but this is not clear. I have decided to refer the claim back to the Board
under section 96.4(8)(b) to consider and, if necessary, make a new decision on this.

Entitlement to Loss of Earnings Award

If, as suggested above, the law applicable after June 30, 2002, applies, any entitlement to a
permanent disability award on a loss of earnings basis will be considered under sections 23(3)
to 23(3.2) of the Act. The December 10, 2003, decision was made under the different provisions
applicable prior to June 30, 2002.

The Board denied an award on a loss of earnings basis on the basis that the worker had
accepted the voluntary departure package and therefore his loss of earnings was not due to his
compensable disability. My conclusion above that the worker was disabled from earning full
wages from his employment for the purpose section 6(1)(a) necessarily leads to a conclusion that
the December 10, 2003, decision must be reconsidered. The worker’s loss cannot be attributed
to his voluntary act if by staying in the employment he would have caused a progression in his
disability. On the other hand, my finding does not necessarily mean that he has aloss of earnings
or should receive a loss of earnings award. The Act envisages that loss of earnings awards are
only granted in exceptional cases. In addition, the loss of earnings assessment involves consid-
eration of not just the worker’s previous employment but also other types of employment.

I have decided to refer this claim back to the Board under section 96.4(8)(b) to make a new

decision on the worker’s loss of earnings entitlement under section 23 of the Act as it exists
following June 30, 2002.
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Conclusion

As aresult of this review, I return the Board’s decision of December 10, 2003, to the Board
under section 96.4(8)(b) to make a new decision on the worker’s entitlement to a permanent
disability award, with the following directions:

The Board will make additional inquiries to determine whether the worker suffered reduced

earnings from moving to the modified work before he left his employment in 2003. If new

evidence is obtained, the Board will make a new determination as to the “date of disablement.”
In the absence of new evidence being obtained, the “date of disablement” for the purpose of

section 6(1)(a) and therefore the date of commencement of any additional permanent dis-
ability award is the final date the worker ceased working for his employer in 2003.

The applicable law is the Act in effect after June 30, 2002, unless the Board determines on
the basis of new evidence that the “date of disablement” occurred before that date.

With regard to the percentage of disability, the 8% awarded is confirmed if Dr. G consid-
ered the medical information from 2003, but if not, a new assessment will be made.

The normal policy, practice and process for determining entitlement of a worker to a
permanent disability award on a loss of earnings basis should be followed.

Aloss of earnings award must not be declined for the sole reason that the worker took a
voluntary departure package from his employer at the time the claim was made.
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Decision of the Review Division

Number: 16563

Date: July 5, 2004

Review Officer: Sam Isaacs

Subject: Health Care Benefit Reimbursement

The worker requests a review of the decision of the Workers” Compensation Board (the
“Board”) dated February 12, 2004. The worker has provided additional information with her
request for review. The employer was given notice of this review and is participating. The
employer has provided a submission which was disclosed to the worker for comment. The
worker has requested an oral hearing. I find that an oral hearing is not necessary, as there is no
factual dispute or issue of credibility that requires an oral hearing to resolve. I have spoken to
the worker by telephone in order to clarify information pertaining to her request for review.

Section 96(6) of the Workers Compensation Act (the “Act”) gives a review officer authority to
conduct this review.

Issue

This is a review of the Board’s decision to deny paying the full costs of massage therapy treatment.

Background

The Board accepted this worker’s claim for an injury that occurred on March 25, 2003, which
included a right index finger puncture wound. This subsequently developed into necrotizing
fasciitis involving the worker’s right upper arm. The worker has undergone several surgeries as
aresult of the compensable injuries, and has developed chronic lymphaedema. The worker has
required intensive massage therapy for the lymphaedema, which has resulted in the massage
therapist charging a rate approximating $65 per hour. In the decision under review, the Board
officer advised the worker that rates charged by a massage therapist that are over and above
the “WCB rates” are not covered by the Board. Although the massage therapist was billing the
worker $30 per session over and above “the negotiated WCB massage therapy rate,” the excess
amount would not be covered by the Board.

The worker, in her request for review, writes that she initially required three one-hour
treatments per week, to treat the lymphaedema. She further writes that “manual lymph
drainage therapy” is time consuming and necessary for the rest of her life. Although treatment
time has been reduced because of affordability, the worker incurred extra costs. These extra
costs were also not covered by her extended medical insurance carrier. The worker requests
reimbursement of the monies she had paid out in therapy over and above what the Board had
already covered. The worker enclosed a summary of her treatments from June 5, 2003 up to
and including December 9, 2003, totalling $970. Treatment has continued beyond this date.
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The employer submits that the Board has the authority to establish fee schedules and that rates
over and above the set fee schedule are not to be covered by the Board.

Facts and Evidence
The following are the relevant facts and evidence I have considered in conducting this review:

+ The worker’s Application for Compensation documented the circumstances resulting in the
work injury of March 25, 2003.

+ Alogentry dated May 30, 2003 documented a conversation with the worker. The worker had
inquired about massage therapy, advising that the massage therapist was charging $65 for
the first session. The Board officer advised the worker that massage therapy would be
authorized “but would only be covered at the Board’s rates.” The team assistant was to
confirm the Board’s rates for the worker.

+ Alogentry dated June 9, 2003 documented a conversation with the massage therapist. The
massage therapist explained the nature of the treatment provided, which was affected by
removal of the lymph nodes in the worker’s right axilla. The treatment was estimated to take
approximately one hour. The Board officer advised that the “multiple areas was fine and
that [the Board officer] thought there was an extended treatment fee she could charge for.”
Massage therapy was authorized starting June 5, 2003 up to July 30, 2003.

+ Inaletter dated June 15, 2003, the massage therapist documented the nature and complexity
of the treatment and noted that “the continuing costs of treated lymphedema are expensive.”

+ A consultation report from specialist Dr. O. dated June 26, 2003 confirmed that the worker
had chronic lymphedema. The massage therapy that the worker was undergoing was also
very effective. The surgery that had been undertaken caused a significant amount of
lymphedema. Continued massage techniques and wearing a Jobst stocking for compression
were recommended.

+ Alogentry dated July 14, 2003 documented a conversation with the worker. The worker was
concerned about the permanent condition and need for manual lymph drainage for the rest
of her life.

+ Alogentry dated September 4, 2003 documented a conversation with the massage therapist,
and her concern that the worker will require some form of treatment as the worker’s
condition was permanent.

+ Alogentry also dated September 4, 2003 documented a team meeting discussion regarding
the worker’s claim. The medical opinion was that the massage therapy was reasonable and

that a further two months would be medically appropriate.

+ Inaletter dated October 28, 2003, the worker requested that the Board cover the full cost of
her manual lymph drainage treatment, as recommended by her specialist.
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+ Alogentry dated November 3, 2003 documented a conversation with the massage therapist,
who had expressed concern that they had not yet received payment from the Board.

+ Alogentry dated November 4, 2003 documented a meeting with the worker. The worker
raised the issue of costs associated with continued treatment for her lymphedema. She
provided further details regarding the specific activities involved in this specialized treatment.

+ Alog entry dated December 4, 2003 documented the Board’s decision to authorize continued
massage therapy to assist in the worker’s lymphedema.

+ Alogentry dated December 4, 2003 documented a conversation with the worker’s physi-
cian, who advised that the worker would likely require “once weekly lymphatic drainage
treatment indefinitely.”

+ Alogentry dated December 9, 2003 documented a conversation with the massage therapist.
The massage therapist was under the impression that the Board had authorized the full cost
of the treatment. The Board officer advised that he was “bound by law and policy to pay the
Workers” Compensation Board rate.” The massage therapist was of the understanding that
the physician and Board medical advisor had reached an agreement on costs. The Board
officer advised that the medical advisor “is not in a position to negotiate fee schedules.”
Continued massage therapy was approved.

+ Alogentry dated February 12, 2004 documented a query from the Board’s payment officer,
regarding billing for the massage therapy. The Board had previously been paying for the
cost of the visit plus “3 additional areas for a total of 4,” which was the maximum reported
as being payable.

+ Aresponse entry dated February 12, 2004 from the Board officer confirmed that “the four
areas are covered under this claim.”

+ Ispoke to the worker on May 19, 2004. The worker advised that she is currently getting
approximately one-half hour treatments, but needs at least 45 minutes. The worker explained
that the previous treatment sessions were an hour in duration, as she required extra time in
order for gauze pressure bandages to be applied and removed. Currently, the use of Jobst
garments cuts down on the time required.

Law and Policy

The Act

The law that applies to this review is found in section 21 of the Act. Section 21 provides that
the Board may furnish or provide the injured worker with various medical aid benefits that
might “cure and relieve from the effects of the injury or alleviate those effects.” The Board may
adopt rules or regulations regarding the payment of such medical aid. Any health care provid-
ed under this section must at all times be subject to the direction, supervision and control of
the Board. All questions as to the necessity, character and sufficiency of this health care must
be determined by the Board.
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Section 21(6) allows the Board to contract with persons authorized to treat human ailments,
and to agree on a scale of fees or remuneration for that medical aid. The fees or remuneration
shall not be more than would be properly and reasonably charged to the worker if the worker
were paying, and the amount shall be “fixed and determined by the board, and no action for an
amount larger than that fixed by the board shall lie in respect of medical aid.”

Policy

The policies relating to this review are found in the Rehabilitation Services and Claims Manual
(“RSCM”), Vol. II. Specific policy items include:

+ Policy item #72.00, Introduction, confirms that the Board is responsible for the cost of health
care benefits for compensable injuries and occupational diseases. This includes treatment
provided by recognized health care professionals.

 Policy item #78.10, Direction, Supervision, and Control of Treatment, provides direction on
when the Board will exercise its authority to direct or control treatment. Where a treatment
is deemed reasonably necessary, and if more than one type is suitable, the choice will be left
to the treating practitioner and the worker. However, where there is a significant difference
in cost, of equally effective treatments, the Board will authorize the less costly.

+ Policy item #73.20, Duration of Medical Assistance, confirms that coverage for necessary
health care continues for as long as the worker continues to experience the effects of a
compensable injury.

+ DPolicy item #78.30, Fees or Remuneration, provides direction with respect to fees and
schedules, under section 21(6). The policy states in part that:

The doctor is not permitted to bill the worker for any balance of the account
regarding a compensable condition which the Board has not agreed to pay. If the
doctor does this, the Board reimburses the worker, but deducts the amount from
any future account the doctor submits to the Board.

+ Policy item #78.31, Adjudication of Health Care Benefits Accounts, provides direction where
the Board may decide to limit medical treatment, even though a worker’s ongoing complaints
are considered to be compensable. In such cases, the Board normally will pay accounts up to
the date of the decision letter. The general policy is that “if a person has provided a medical
service, it should be paid for.”

Reasons and Decision

In the decision under review, the Board officer advised the worker that the excess amount that
the worker was being charged for her specialized massage therapy would not be covered by the
Board. The worker has advised that she required, and will continue to require this treatment,
as a result of her compensable injury. As a result, she is requesting reimbursement by the
Board for the therapy costs that she has paid out.
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The medical evidence confirms that the specialized massage treatments are a reasonably
necessary treatment directly required as a result of the compensable injury. The worker need-
ed this treatment on a long-term basis previously, and continues to need this treatment. No
alternate treatment approaches have been offered, apart from reducing the extensiveness of
the treatment through the wearing of a Jobst garment.

Policy item #72.00 confirms that the Board is responsible for the costs of health care benefits
for compensable injuries. Policy item #78.10 allows the Board to exercise its authority to control
treatment. In certain cases, where there is a choice amongst treatments with a substantial
difference in costs, the Board will cover the costs up to the amount that would have been paid
for the less costly, but equally effective option.

In this case, there is no alternative, less costly, yet equally effective treatment presented. While
policy item #78.10 also suggests caution in the case of coverage for a non-standard treatment
program, I do not conclude that this policy allows the Board to unreasonably withhold treat-
ment where the evidence confirms that the treatment is reasonably necessary and where no
alternative treatment is available.

Policy item #78.30 confirms that the Board may establish fee schedules and contract with
persons authorized to treat human ailments. The principle contained in this policy, which I
consider also applies to massage therapists, confirms that the treating provider is not
permitted to bill the worker for any balance of the account beyond the fee schedule, which the
Board has not agreed to pay. If this happens, the Board is to reimburse the worker and deduct
the amount from any future accounts submitted to the Board by the treating practitioner.
Policy item #78.31 establishes a principle that where the Board limits medical treatment for a
compensable injury, accounts will be paid up to the date of the decision letter, based on the
general policy that if a person was provided a medical service, the service should be paid for.

The Board has established a fee schedule for massage therapy, based on a fee for a visit and
first area of treatment, with components added for additional areas of treatment, to a limit of
four areas in total. This fee structure would only cover a portion of the costs that the massage
therapist is charging this worker for her manual lymph drainage therapy. There is no evidence
on file to indicate that this type of specialized treatment for this unique injury is, in fact,
intended to be covered through the type of fee schedule agreement being referenced by the
Board officer. On my review it appears that the required treatment transcends the fee
schedule, requiring a different type of massage for a different purpose and treatment out-
come, and requiring a different period of time, when compared with more typical soft tissue
injuries such as sprains and strains.

The Board’s method for determining the manner and amount of payment for such unique
requirements is not explained in policy. In addition, the Massage Therapist Association
contract, available as a reference document, appears to have expired. However, the previous
contract precluded surcharging, defined as charging a patient more than that provided under
the fee schedule for treatment to an accepted area or condition.

As aresult, I conclude that the Board either has a fee schedule to which the massage therapist

has contracted with, or agreed to, and which precludes the billing of costs to the worker; or else
there is no contract in place; or the specialized treatment required is not one covered within
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the general terms of the contract. If the treatment is one that is not covered by an existing
contract, the principle of policy item #78.31 would have relevance, in that the costs of the
treatment service provided should be reimbursed.

Under policy item #72.00, the Board remains responsible for the costs of reasonably necessary
treatment for compensable injuries. In the absence of alternate, less costly but equally effective
treatments, the Board is therefore responsible for paying the costs of the specialized treatment
required by this worker. If there is a dispute regarding the costs of the treatment as it relates to
an agreed-upon fee schedule, the provider is either not permitted to bill the worker, or where
this occurs, the Board reimburses the worker and addresses the matter with the provider
separately, as described under policy item #78.30.

Given these policies and the specialized treatment required by the worker, I find that the
worker is entitled to be reimbursed by the Board for all costs previously paid by her for her
manual lymph drainage therapy. I also find that the worker is entitled to have future costs
associated with this treatment to be paid for by the Board, for as long as this specific treatment
is considered to be reasonably necessary. In reaching this decision, I conclude that it also
remains open to the Board to either negotiate an appropriate fee with the massage therapist for
this type of treatment, in accordance with section 21(6); identify an alternate, less costly, but
equally effective form of treatment; or exercise the Board’s authority under policy item #78.30,
as appropriate.

As aresult, I allow the worker’s request.

Conclusion

As aresult of this review, I vary the Board’s decision of February 12, 2004.
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Decision of the Review Division

Number: 19984

Date: December 17, 2004

Review Officer: Kevin Molnar

Subject: “Due Diligence” Under Part 3

The employer requests a review of two orders issued July 14, 2004 by the Workers” Compensation
Board (the “Board”) on Inspection Report #2004111810262. A notice was posted in the work-
place to identify potential parties who may have an interest in this review. No other parties
directly affected by this review were identified. The employer has provided a submission in
support of their request for review.

The Board’s Compliance Section provided a statement of reasons and information from the em-
ployer’s prevention file for a one-year period. This information was disclosed to the employer.

Section 96(6) of the Workers Compensation Act (the “Act”) gives a review officer authority to
conduct this review.

Issues
There are two issues with respect to this review:

1. The Board’s decision that found the employer in contravention of section 26.82(2) of the
Occupational Health and Safety Regulation (the Regulation).

2. The Board’s decision that found the employer in contravention of section 26.82(1) of
the Regulation.

Background

The employer is a large forestry firm involved in logging operations. A Board officer inspected
the employer’s workplace on July 14, 2004. The workplace was a forestry service road operated
by the employer under permit from the Ministry of Forests and located in an area subject to a
tree farm license held by the employer. As a result of his inspection, the Board officer issued
two orders finding the employer in contravention of the Regulation.

In the first order the Board officer found the employer failed to remove brush, foliage, and
debris from the forest service road that prevented an adequate view of approaching traffic in
contravention of section 26.82(2) of the Regulation. In the second order the employer was
cited for failing to remove a dangerous tree that was hazardous to road users in contravention
of section 26.82(1). The employer disputes the alleged contravention and seeks to have the
orders rescinded.
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Facts and Evidence
The following are the relevant facts and evidence I have considered in conducting this review:

+ In the first order, the Board officer indicates that brush and foliage was preventing an
adequate view of approaching traffic on sharp curves. Portions of Traverse main and the
upper Traverse roads were not cleared in order to control the hazards created by limited
sight distance. The second order indicates that there was a large tree with exposed roots
on a steep hillside above the Traverse main hall road which had not been removed. This
presented a hazard to logging trucks hauling on the road.

* Inthe July 23, 2004 request for review, the employer makes a number of arguments why the
orders should be cancelled. The employer contends that they have met their due diligence
obligation as a brushing machine was moved onto the site July 14, 2004 in preparation for
the planned brushing operation of 20 km of road. The employer acknowledges that their
logging trucks started hauling in the area on July 8, 2004; however, no complaints had been
received by the logging truck drivers. The employer also contends that the dangerous tree
identified by the officer was not easy to detect and could be easily missed.

« A”Statement of Reasons” dated September 3, 2004 was provided by the Board’s Compliance
Section. The Statement of Reasons indicates that the Board officer determined that log
hauling had been underway for at least four days when his inspection occurred. The case
officer argues that the employer appears to be conceding both that log hauling commenced
in the area as of July 8, 2004 and that brush had not been cleared creating a hazard of
limited sight distances especially at sharp curves. The fact that the employer engaged a
contractor to do brushing indicates that the employer was aware of the hazard.

The Statement of Reasons also responds to the employer’s contention that the dangerous
tree was not easily identified. According to the case officer, the employer does not appear to
disagree that the tree posed a hazard. The case officer then explains how the tree came to
the officer’s attention and why the tree posed a hazard.

+ Inthe October 25, 2004 submission, the employer notes that they retained a brushing
contractor to perform brush removal a month prior to the inspection and 20 km of road had
already been completed. In addition, the road systems were scheduled to be brushed early
this year and the brushing machine was delivered to the site prior to the orders being written.
Further, although the logging trucks had started hauling, they were driving according to
road conditions. For example, where brush hindered their view the drivers would operate
their vehicles at a slower speed thus controlling the hazard.

+ The employer’s Notice of Project to the Workers” Compensation Board was received in the

Nelson office on July 14, 2004. The notice indicates the jobsite location, project, project start
date and indicates that a brush cutter is the type of equipment to be used.
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Law and Policy

The Act

The law that applies to this review is found in sections 106 and 119 of the Act, and sections
26.82(1) and 26.82(2) of the Regulation.

Section 106 of the Act defines an “owner” as a trustee, receiver, mortgagee in possession,
tenant, leasee, licensee or occupier of any lands or premises used or to be used as a workplace.

Section 119 of the Act indicates that every owner of a workplace must provide and maintain
the owner’s land and premises that are being used as a workplace in a manner that ensures the
health and safety of persons at or near the workplace. An owner must also comply with Part 3
of the Act, the regulations, and any applicable orders.

Section 187(1) of the Act states that the Board may make orders for the carrying out of any
matter or thing regulated, controlled, required by this Part or the regulations, and may require
that the order be carried out immediately or within the time specified in the order.

The Regulation

Section 26.82(1) of the Regulation requires dangerous trees, loose rocks, stumps, or other
unstable materials that are hazardous to road users must be removed or cleared for a safe
distance back from the roadsides or roadside banks.

Section 26.82(2) of the Regulation requires brush, foliage, or debris which prevents an adequate
view by a vehicle operator of traffic approaching at a roadway intersection or on sharp curves
must be cleared and all possible precautions must otherwise be taken to control the hazards
created by limited site distance.

Reasons and Decision

Issue #1 — The Board’s Decision that Found the Employer in
Contravention of Section 26.82(2) of the Regulation

The issue that must be determined is whether the employer has contravened section 26.82(2) of
the Regulation. In their October 25, 2004 submission, the employer indicates that the work-
place is in an area subject to their forest license. Section 119 of the Act establishes general
duties of an owner which includes a licensee as defined by section 106 of the Act. An owner is
obliged to maintain land and premises used as a workplace, in a manner that ensures the
health and safety of workers and comply with the Regulation. The forest service road is the
sole responsibility of this employer to maintain and the employer must comply with all the
provisions of the Regulation including section 26.82(2).

During his inspection, the Board officer observed that there was brush and foliage that

prevented an adequate view of oncoming traffic at sharp curves on portions of the Traverse
main and upper Traverse roads. The Board officer determined that this constituted a hazard by
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creating limited sight distance. There is no evidence submitted by the employer that calls into
question the Board officer’s findings. Consequently, I accept as fact that a contravention of
section 26.82(2) has occurred.

Although the employer does not dispute the facts established by the Board officer, they do
argue that the order should be cancelled because they have met their obligation by way of “due
diligence.” According to the employer, they had already hired a brushing contractor and the
brushing machine was low-bedded to the worksite on the day of the Board officer’s inspection.
In support, the employer provided a road maintenance pre-work form and a Notice of Project
sent to the Workers” Compensation Board. In their October 25, 2004 submission, the employer
adds that logging trucks were driven according to road conditions, thus controlling the hazard.

The employer’s arguments raise a question regarding the relevance of due diligence as a defense
when an order is issued pursuant to the Regulation. Board policy D12-196-10 provides direc-
tion on how to assess due diligence in relation to the imposition of administrative penalties. If
an employer exercises due diligence to prevent non-compliance with the law or regulations, a
penalty cannot be imposed. Due diligence is exercised if the evidence shows that the employer
took all reasonable steps to avoid the particular event.

The purpose of orders, other than to impose penalties, is to bring the employer’s attention to
the fact that a contravention has occurred and to motivate the employer to comply. The need to
comply exists whether the employer was, or was not at fault. Therefore, there is limited applica-
tion of due diligence as a defense when orders are issued. Where the Regulation imposes a
specific requirement on an industry, activity, or a party, a defense of due diligence does not
normally apply. Due diligence may, however, become relevant in some situations.

Prevention Guideline G-D12-187-1 discusses due diligence in relation to orders issued under
the general duty provisions of the Act and Regulation. As a general rule, a party will be held
accountable for a contravention if they fail to ensure due diligence with respect to their respon-
sibilities. Consequently, due diligence may be an applicable defense where more than one
person could be responsible for a contravention, or where a section of the Act or Regulation in
question is so general that failure to consider due diligence would place an unreasonable
burden on a person (for example, absolutely guaranteeing a safe workplace).

In this case, the employer is solely responsible for maintaining the forestry service road and
there is no prospect of another party being found responsible for a contravention of the
Regulation. Further, the orders under review are found in Parts 20-33 of the Regulation that
impose very specific requirements on an industry and activity. Section 26.82(2) of the Regula-
tion codifies an owner’s duty to ensure that the owner’s land is being used in a manner that
ensures the health and safety of road users. The employer’s argument that they have exercised
due diligence does not apply.

Even if due diligence applied in this case, I disagree with the employer’s contention that they
would have met their obligation. It is an undisputed fact that the employer commenced log
hauling operations in the area on July 8, 2004 at least one week prior to the commencement of
brushing operations in the area. The purpose of preventative regulations is to mitigate against
the potential for hazards in the workplace. Since the work commenced prior to the hazard
mitigation efforts by the employer, the facts do not support the employer’s contention that they
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were duly diligent. The limited sight distance on the forestry service road posed a clear and
immediate hazard that should have been addressed prior to log hauling in the area. Accord-
ingly, I find the employer has contravened section 26.82(2) of the Regulation.

As aresult, I deny the employer’s request on this issue.

Issue #2 — The Board’s Decision that Found the Employer in
Contravention of Section 26.82(1) of the Regulation

In the second order under review, the Board officer found that a large tree with exposed roots
on a steep hillside above the road presented a hazard to logging trucks hauling on the road. It
appears from the request for review that the Board officer’s evidence is largely uncontested. In
their submission the employer argues that the danger tree was not easily detected and could
have easily been missed. The employer does not provide any evidence in support of their
contention. Again, the employer argues that they were duly diligent as they had hired a log-
ging contractor the previous month to engage in dangerous tree removal.

The employer asks that I cancel the order based on their contention that the danger tree was
not easily detected and could have been easily missed. With respect, the danger tree was easily
detected and not missed by the Board officer. The Board officer is an occupational health and
safety expert and his evidence and expertise is not easily disregarded. At a minimum, the
employer is obliged to provide some evidence that the Board officer has erred in judgment
before I would consider canceling the order. In the absence of such evidence, I defer to the
Board officer’s judgment in this matter. Accordingly I find that the employer has contravened
section 26.82(1) of the Regulation.

As aresult, I deny the employer’s request on this issue.

Conclusion

As aresult of this review, I confirm the orders contained in the Board’s July 14, 2004 inspection
report #2004111810262.
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Decision of the Review Division

Number: 20779

Date: January 27, 2005

Review Officer: Marie Johnson

Subject: Compensation for a Fatality

The applicant requests a review of the Board’s decision of April 15, 2004. The Workers’
Compensation Board (the “Board”) decided that the worker, the applicant’s daughter, was not
in the course of her employment at the time of her death. In support of this review, the appli-
cant has provided extensive submissions. The employer is participating and has also provided
submissions. These submissions have been cross-disclosed.

Section 96(6) of the Workers Compensation Act (the “Act”) gives a review officer authority to
conduct this review.

Issue
There are two issues on this review:
1. The preliminary issue is whether the applicant has standing to initiate this review.

2. The primary issue is whether the worker’s death arose out of and in the course of her
employment.

Background

The deceased worker was employed as a tree planter. On May 20, 2003 she was a passenger in a
vehicle that was driven into a lake by a co-worker. The worker drowned. The Board officer
concluded that the worker’s death did not arise out of and in the course of her employment.

The applicant objects to the Board’s decision. He argues that the incident that resulted in his
daughter’s death occurred in a “captive workplace” and was the result of a fellow employee’s
negligent act.

The employer submits that the worker’s use of the employer’s premises was voluntary and the

incident that resulted in the worker’s death “had no causal connection to the work activities,
production or had any benefits for the employer.”
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Analysis and Decision

Issue #1 — Does the applicant have standing to initiate this review?

As outlined above, this review was requested by the worker’s father. There is no suggestion
that he was dependent on his daughter. The applicant’s submissions suggest that he has applied
to the Board as his daughter’s next of kin. I take this to mean that the applicant is representing
the worker’s estate. The Board officer forwarded a “single worker’s election form” to the appli-
cant. That form was not completed and the claim was suspended. However, on April 1, 2004
the applicant contacted the Board officer to advise that an insurer obligated to cover funeral
costs required confirmation that the Board would not cover those same costs. The Board
officer, in a log entry documenting that conversation, confirms that the adjudication of the
claim would proceed at the applicant’s request. I take this to mean that the Board officer
interpreted the request to adjudicate the claim as an election to claim compensation required
by section 10(2). I have no reason to reach a contrary conclusion.

The former Appeal Division of the Board has considered the rights of the estate of a deceased
person to initiate or continue an appeal on the worker’s behalf. Appeal #95-0991, reported at
11 Workers” Compensation Reporter 507, explained that, at common law, the estate of a deceased
person does not automatically inherit all the rights of the deceased. Generally, with some
exceptions, the rights of the deceased are extinguished upon death. The extent to which the
rights of a deceased vest in the estate and the standing of the estate to commence or continue
an action or an appeal with respect to those rights is a matter of statutory law.

The Act and the Estate Administration Act (the EAA) govern the extent to which the rights of a
deceased worker to compensation may vest in their estates. In Decision #95-0991, the Panel of
the Appeal Division concluded that the estate of a deceased worker had standing to continue
an appeal that had been initiated by the worker and standing to initiate an appeal of a decision
concerning a claim for arrears of compensation.

Section 96.3(1) provides that a worker, a deceased worker’s dependent, or an employer who is
directly affected by a decision may request a review of that decision. The applicant was not
dependent on the worker and therefore would have standing only as the estate’s representative.
The Review Division Practices and Procedures Manual, item B2.2.1 accepts that the estate of a
deceased worker has the right to initiate a review concerning a claim for arrears of compensa-
tion up to the date of the worker’s death. However, this claim is somewhat unique in that the
applicant acknowledges that he will not benefit financially as a result of this claim. The only
compensation that would be payable is reimbursement of funeral expenses.

Section 15 provides that “a sum payable as compensation . . .” may pass to a personal
representative by operation of law. Section 17(2)(a) discusses funeral expenses and provides,
in part, that “in addition to any other compensation payable under this section, an amount in
respect of funeral and related expenses, . . . must be paid . . .” (my emphasis). This suggests
that funeral expenses could be considered “a sum payable as compensation.”

Section 59 of the EAA provides, in subsection (2), that the executor or administrator of a

deceased person may continue or bring or maintain an action for all loss or damage to the
person or property of the deceased in the same manner and with the same rights as the
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deceased would, if living, be entitled to. However, section 59(5) provides that the executor or
administrator may also be awarded reasonable expenses of the funeral, in addition to the
remedies to which the deceased would, if living, be entitled.

When I consider the provisions of sections 15 and 96.3, together with the provisions of the
EAA, specifically section 59(5), I am persuaded to conclude that the estate of a deceased
worker has the right to initiate a review where the sole issue before the Board is the payment of
funeral expenses.

Issue #2 — Did the worker’s death arise out of and in the course of her employment?

In the course of my review of this issue, I have considered the statements obtained by the
occupational safety officers (OSOs), the results of the Royal Canadian Mounted Police
(“RCMP”) investigation, the British Columbia Coroner’s Service Judgment of Inquiry dated
January 12, 2004, all other file information and the parties” submissions.

The worker was 20 years old on May 20, 2003 and had started work as a tree planter on April 19,
2003. The applicant advised that his daughter was studying art in Calgary. She and a friend
had intended to make some money tree planting so they could go traveling later in the sum-
mer. Between April 19, 2003 and May 20, 2003 the worker had been living at a camp supplied
by the employer for a fee. The camp was approximately one-half hour from the nearest town.

The applicant takes issue with conclusions regarding the worker’s activities on May 19 and 20,
2003. For the purposes of this review, I accept the applicant’s description of the worker’s
activities on those days. Specifically, I accept that the worker left camp at 11:00 a.m. on the
morning of May 20, 2003, that she attended to personal errands in town throughout the day
and stopped at a nearby pub for dinner and drinks before returning to the camp between ten
and eleven that night. The worker then joined two co-workers who were listening to music and
socializing, including drinking, in a vehicle supplied by the employer.

The employer designated a driver for the supplied vehicles. RM was the designated driver for
the accident vehicle. The keys were, however, always in the vehicle which was made available
in the case of emergencies. At approximately 11:00 p.m. a co-worker, TW drove the vehicle
away from camp. The vehicle was subsequently driven into a nearby lake. The RCMP investi-
gated this incident and laid several criminal charges against TW. The employer advises that
TW was convicted of impaired driving causing death and was sentenced to four years in prison
and banned from driving for 10 years.

The Board officer denied the claim, noting that the worker was not in the course of her

employment at the time of her death. The officer concluded that Board policy did not extend
coverage in all camp situations and noted that the worker was not required to stay in the camp.
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Submissions

The applicant argues that the worker’s death must be found to have arisen out of and in the
course of her employment because:

+ the camp was part of the planter’s worksite,
* the worker was a passenger in a vehicle provided by the employer, and

+ the accident occurred following a common practice of drinking and listening to music in the
provided vehicles during recreational time.

It is the applicant’s position that a number of the criteria in policy item #14.00, Arising Out of
and in the Course of Employment, of the Rehabilitation Services and Claims Manual (the “RSCM”),
Vol. IT have been satisfied. The applicant also submits that the road leading to the camp may fit
within the definition of a captive road as considered in section 18.11, Captive Road Doctrine, of
the RSCM and that this road posed a special hazard as contemplated by policy item #18.12,
Special Hazards of Access Route.

The applicant also refers to policy items #19.00, Use of Facilities Provided by the Employer, and
#19.10, Bunkhouses. He submits that no one suggested to the worker that she live anywhere
other than the employer’s camp, that the travel time to the remote camp location would have
been an unreasonable burden, and, as a novice tree planter, it would have been financially
unreasonable for the worker to pay to reside elsewhere.

The employer’s submissions also focus on the criteria outlined in policy item #14.00 and
conclude that the driver removed himself from the employment relationship with his actions
of assault, driving while under the influence and removal of the vehicle without permission.
Therefore, the employer submits it should not be held responsible for TW'’s actions as if he
were an employee. In addition, the employer argues that the incident arose solely out of the
worker’s activities during her personal time.

Policy #14.00 Analysis

First, it appears from my review of the statements taken by the OSOs that although RM, the
designated driver of the vehicle, was punched by the driver, there is no suggestion that RM
was attempting to remove the vehicle keys and that this prompted the alleged assault. Second,
I agree with the applicant that any finding that the driver had removed himself from the course
of employment would not be determinative of the issue of whether the worker was in the
course of her employment at the time the incident occurred.

The issue of whether an incident in a camp setting arose out of and in the course of the worker’s
employment is complex. These terms are defined in policy #14.10 in the context of the
presumption in section 5(4). “Out of employment” is defined as being concerned with the
cause of injury and “in the course of the employment” the time and place. As outlined in
policy #14.00 a number of factors may be considered when analyzing whether an injury arose
out of and in the course of employment.
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The fact that the worker was not actively involved in work or on the employer’s premises when
the incident occurred does not necessarily result in the denial of the claim. A number of the
policies found in Chapter 3, Compensation for Personal Injury, do provide for compensation in
cases where a worker is injured in such situations, e.g. traveling employees who are injured on
their own time in a hotel room or employees who are injured while participating in competition
outside of work hours and off the employer’s premises. It is necessary to consider all of the
circumstances in these cases. Policy #14.00 lists a number of criteria to consider but also
acknowledges that the list is not exhaustive.

My review suggests to me that few of the listed eight criteria confirm an employment relation-
ship in these circumstances. Clearly, the fact that the vehicle was provided by the employer and the
worker was, as a result, receiving some consideration while using the vehicle weigh in favour of
a work relationship. I agree with the applicant that the chain of events that resulted in the
worker’s death began on the employer’s premises, but I do not find that this conclusion weighs
for or against a finding of a work relationship. I also acknowledge the applicant’s position that
the employer, by inactivity contributed to the circumstances that led to his daughter’s death.
However,  am of the view that this issue, the circumstances of the incident, and the policy
#14.00 criteria are more properly analyzed by considering policy items #19.00 and #19.10.

Analysis of Policy Items #19.00 and #19.10

Policy #19.10 specifically relates to the situation where a worker is injured in the course of
using some facility supplied or provision made by the employer. Even where the worker was
not actively involved in work this policy clarifies that compensation may be payable as the
injury may be found to have resulted from the employment relationship. It is necessary to
consider all of the circumstances in these cases. I find policy item #19.10, Bunkhouses, relevant
and applicable.

The applicant has provided submissions with respect to these policies. He suggests that the
employer “appeared to condone the practice of its employees to gather in the vehicles provided
by the employer to socialize, listen to music and drink alcohol.” He argues that given the
situation, a claim that has, to a large extent, arisen from this practice cannot be denied.

From my review of the available information, including the interviews of the employees and
employer representatives, I would agree with the applicant’s observation that the employer
allowed the workers to sit in the vehicles, socialize, including drinking alcohol and play music
and use the heater which required the vehicles to be running. I would liken this to the
employer providing a recreational facility.

Although the employer did not provide bunkhouses to all employees, there were cabins avail-
able as well as areas where the employees could pitch tents or park their vehicles. Policy item
#19.10 provides that if a worker is required to use premises supplied by the employer those
premises are considered part of the employment where there is no reasonable alternative
accommodation or their use is encouraged or contemplated by the employer.

The information provided by the employees and employer suggests that, while many of the
workers did live at the camp, it was not required and there were some employees who lived off
site. Specifically, I note that RM, in his statement of May 22, 2003, confirms that there were
other planters who stayed in town and met the crew at various junctions.
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However, as the applicant points out, in many situations, and particularly with this worker, it
was not feasible, from a financial standpoint or otherwise to find alternate accommodation.
Policy item #19.10 discusses this situation in paragraph #2 which reads as follows:

Where a camp is isolated or for other reasons the worker has no reasonable
choice about staying in accommodation provided by the employer, injuries
resulting from the use of facilities provided by the employer on the camp site
will normally be held to have arisen out of and in the course of the employment.
This applies not only to residential but to recreational facilities. This principle is
illustrated by the facts of a Board decision where a claim was allowed from a
man working for a mining company in a remote area of British Columbia and
living in a bunkhouse provided by the company at a townsite approximately
half a mile from the mine. Some time after the end of his shift the worker was
going for a recreational walk, and was injured in a fall while descending the
steps of the bunkhouse.

The policy outlined in paragraph #5 must also be considered. It reads as follows:

Even where the bunkhouse is not isolated and there is other available accommoda-
tion, there may be coverage where the bunkhouse accommodation is provided
free of charge and the worker would have to pay for other accommodation. In
practice, most persons would stay in the bunkhouse in such a situation and only
those who had existing homes nearby would likely exercise the option to live
elsewhere. The freedom of choice would be more theoretical than real and this
may be a factor which indicates that coverage should extend to residing in the
bunkhouse. On the other hand, while in the case of an isolated camp, coverage
may extend to injuries arising from both residential and recreational facilities,
the same will not necessarily be the case when the bunkhouse is located close to
the town and alternative facilities. Economic factors may make a worker’s
freedom to choose the worker’s own residence largely theoretical, but this does
not extend to the choice of recreation. In the Kelsey Bay case described above,
the claim was for an injury occurring in the course of a recreational activity.

In the circumstances of this claim the camp was not isolated and was not provided free of
charge. However, I agree with the applicant that the worker had, at the time the incident
occurred, more of a theoretical than real choice about whether to stay at camp or live in the
nearby town, one-half hour away. The worker had only arrived to work as a tree planter in the
past three weeks. Her home was a significant distance away and she was not an experienced
planter. The applicant suggests that the worker earned very little in the first week. While I note
that the worker’s earnings in the one month prior to the incident totaled $1,173.38 (as outlined
in the employer’s letter to the Board June 6, 2003), I have no reason to query the applicant’s
evidence that in the first week of planting the worker’s earnings were minimal. Therefore, I
conclude that, for this worker, coverage would extend to residing at the camp, even though this
camp was not isolated or provided free of charge. I also agree with the applicant that, by living
in camp, the worker’s immediate availability conveyed some benefit to the employer.

However, this portion of the policy suggests that in such a case, where the bunkhouse is not

isolated, injuries resulting from residential and recreational facilities may be treated differ-
ently. I find most important the policy’s suggestion that, although economic factors may make
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aworker’s freedom to choose the worker’s residence largely theoretical, such cannot be said for
the choice of recreation. In the circumstances of this claim I liken the use of the vehicles to
socialize as recreational activity.

A Panel of the Appeal Division, in Decision #96-0277, considered the case of a worker who
injured his left ankle when he fell on ice in a camp parking lot. The worker, prior to the incident,
had gone to town to socialize in a bar. The Panel found that the worker’s participation in this
recreational activity was part of his personal and social life. The Panel went further and con-
cluded that this was not a situation in which the scope of coverage would extend to the use of
recreational activities due to the remoteness of the location and lack of reasonable alternatives.

The Panel also considered the example provided in paragraph #4 of policy item #19.10 and
noted that in that example “the fact that the employee was injured on the employer’s premises
was considered less significant than the fact that the employee had a choice of recreation.” In
that example, the worker resided in the employer’s bunkhouse close to a town where there
were recreational facilities and living accommodation available to him. The worker’s claim for
an injury when he fell down the steps of a building on his employer’s camp complex which was
used for holding film shows was denied.

As outlined in Decision #96-0277, these two examples distinguish between situations where
the bunkhouse is in an extremely remote setting, in which case the recreational activity may
be included in the scope of the employment relationship and situations where the worker has
the freedom to choose his or her recreation. In that case the recreational activity is treated as
outside the employment relationship, even though it may result from the use of the employer’s
premises, such as was the case in the example in paragraph #4.

However, the Panel noted that the worker’s fall appeared to be due to additional hazards to
which the worker was exposed on the employer’s premises. The Panel went further and found
that there was a link between the conditions under which the claimant was compelled to live
and the nature of the injury and that those conditions were at least to some extent within the
employer’s control. The Panel concluded that the fall in the parking lot was more closely con-
nected to the worker’s employment related residence in the bunkhouse than to his choice of
pursuit of a personal recreational activity and concluded that the worker’s fall arose out of and
in the course of his employment.

There, the camp conditions of freezing rain, poor lighting, and a lack of sand or salt on the
parking lot, and the worker’s requirement to walk across the parking lot to reach the
bunkhouse resulted in his injury. When I analyze the facts of this case, I am lead to conclude
that the worker’s death, as a result of this tragic accident, is more closely connected to her
“choice of pursuit of a personal recreational activity” than connected to her employment-
related residence in the camp. While in the slip case the worker was compelled to walk across
an icy parking lot; here, there was no similar requirement for the worker to be in the vehicle.

I do not equate the employer’s provision of a vehicle and condoning of drinking when sitting in
the vehicle with the engine running to the failure to keep the parking lot free of ice. In my
view, the analysis of recreational activities in policy #19.10 supports that conclusion. In this
case, reasonable recreational alternatives were available; the camp was close to town, the
worker had her own vehicle in the camp, and there were heated cabins where the employees
could socialize.
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I have also considered the decisions provided by the applicant. The British Columbia Court of
Appeal decision in Hagen v. Thompson Valley Insurance Agency Ltd. decided an employer’s liabil-
ity, applying common law rules because the operation was not captured under the Act. Here, I
must apply Board policies rather than the common law. The facts considered by the Appeal
Division in its Decisions 92-0355 and 92-1543 distinguish those decisions from the facts of this
claim. I think it is helpful to elaborate further on each decision.

In Decision 92-0355, the worker was being driven home when he was accidentally shot by the
driver who stopped the vehicle to hunt. The workers were paid while traveling to and from a
remote job site and the Appeal Division accepted they were workers at the time of that com-
mute. The issue being considered was whether the driver’s hunting activity took him out of the
course of his employment and the Appeal Division found that it did. The determination of the
workers being in the course of their employment did not turn on their use of a benefit provided
by the employer.

The facts of Decision 92-1543 involved a worker who was on his way out of a remote logging
camp for personal reasons. The Appeal Division found that the logging road was not a captive
road as discussed in policy #18.11. The worker’s vehicle collided with a logging truck, that was
owned by the company the worker worked with, traveling to the same camp where the worker
worked. The Panel noted that the worker was there because of his employment and logging
trucks were directly connected to his employment. Therefore, the Panel concluded that the
truck was a special hazard that went beyond the ordinary hazards of highway or off-road
travel and it was directly connected to the industrial environment. In these circumstances the
Panel found that because the worker was required to travel on the logging road due to his
employment and suffered an injury due to a “special hazard” he was in the course of his
employment. Here, the road being traveled was not a “captive road,” it was a public road. Also,
I do not conclude that the absence of lighting and distinct markings for the entrance to the
camp were “special hazards” as suggested by the applicant. Rather, such conditions are consis-
tent with normal off-road travel.

Based on my analysis of the criteria in policy #14.00 and other Board policies I conclude that
the motor vehicle accident resulting in the worker’s death did not arise out of and in the course
of her employment. Therefore, I must deny the applicant’s request.

Finally, it is my impression that one of the applicant’s objectives is to increase safety standards
at tree planters’ camps in general, and, specifically this employer’s camps. The applicant has
also suggested that a coroner’s inquest should be held. My jurisdiction is limited to reviewing
the decision made and reaching a decision that it be confirmed or varied. The Board has the
discretion to investigate worksites and my decision cannot determine whether such an
investigation should be undertaken. Similarly, I have no ability to direct the coroner’s service
in any way.

Conclusion

As aresult of this review, I confirm the Board’s decision of April 15, 2004.
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Decision of the Review Division

Number: 21018

Date: December 1, 2004

Review Officer: Sam Isaacs

Subject: Exceptional Circumstances Under Section 33.4

The worker requests a review of the decision of the Workers” Compensation Board (the “Board”)
dated July 15, 2004. The worker has not provided any submission beyond that contained in his
request for review. The employer was given notice of the review and is participating. The
employer has not provided any submission to this review.

Section 96(6) of the Workers Compensation Act (the “Act”) gives a review officer authority to
conduct this review.

Issue

This is a review of the Board’s decision regarding the worker’s long-term wage rate.

Background

The Board accepted this worker’s claim for an injury that occurred on May 21, 2004. As the
injury resulted in temporary disability, the worker was paid temporary disability benefits. The
wage rate for the initial payment period of 10 weeks was calculated with reference to the
worker’s earnings at the time of injury, which was listed as “$16.57 per hour,” plus 4% holiday
pay. In the decision under review, the Board officer determined the worker’s wage rate for the
long term with reference to his earnings in the 12-month period immediately preceding the
date of injury.

The worker, in his request for review, writes that he had been working for this company for
approximately one year, but started at a rate of $10 per hour, until he “had shown [his] ability
to work.” He further wrote that a review of the hours that he worked in the previous year,
multiplied by his wage rate at the time of his injury, of “$16.50 per hour,” would give a more
accurate figure on which to base his compensation rate.

Facts and Evidence
The following are the relevant facts and evidence I have considered in conducting this review:

+ The Employer’s Report of Injury documented the work incident of May 21, 2004. The worker
was reported to be working as a band saw operator, earning $16.57 per hour. The worker’s
earnings in the three months prior to injury were reported as $8,000.68. His earnings in the
one year prior to injury were reported as $28,732.29. The worker was listed as working
permanent full-time, and had started work there on May 15, 2003.
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+ Alogentry dated June 3, 2004 documented the acceptance of the worker’s claim. The initial
wage rate was based on the worker’s hourly rate of pay, which was “annualized” to give an
equivalent one-year figure of $35,942.70.

« Alogentry dated July 15, 2004 documented the calculation of the worker’s long-term wage
rate based on the earnings in the 12-month period prior to injury, of $28,732.29.

« In order to obtain additional information, I spoke to the worker on October 13 and 14,
2004. I also spoke to the employer, C., on October 21, 2004. The worker advised that he
started working for the employer at $10 per hour doing general work duties, and working as
a sander/grinder man. Over the course of the year he received various wage increases, going
to $11 per hour after approximately one week, $12 per hour as of June 8, 2003, $13 per hour
as of July 20, 2003, $14 per hour as of October 25, 2003, $15 per hour as of January 30, 2004,
$16 per hour as of April 11,2004 and $16.50 per hour as of May 13, 2004. The worker explained
that during the course of the year his job responsibilities also changed, as he transferred
over to become a band saw operator. He worked as a band saw operator as of September
2003, and was working in this position when he was hurt on May 21, 2004. He explained
that even after commencing to work as a band saw operator he was given wage increases
because of his work ethic, and the job that he was doing. In addition to operating the band
saw he did other tasks, such as crane mechanics.

« The employer advised that they generally hire younger workers at a lower starting rate. In
this case, the worker was older, and because they wanted the worker to stay with them, they
moved him up in salary. The employer advised that the worker moved up to become their
band saw operator, taking over from a previous individual who had left. The previous
individual was not a full-time band saw operator. As a result, the employer was not able to
advise what a full-time band saw operator earned in the 12-month period prior to the injury.
However, in further discussion, the employer advised that if they had a full-time band saw
operator similar to the worker, earnings in the 12-month period prior to the injury would
have been based on an hourly rate of $16.50 per hour for a 40-hour workweek, with 50 weeks
of available work. The company shuts down for two weeks at Christmas time. Any overtime
that might have been available would have been infrequent in nature. As a result, the
employer advised that the figure of $33,000 would represent what a similar worker would
have earned in the 12-month period immediately preceding the date of injury.

Law and Policy

The Act

The law that applies to this review is found in section 33.1 and section 33.4 of the Act. Section 33.1
sets out two general rules for determining a worker’s average earnings, for the initial period
and for the long term. These general rules are subject to several exceptions. Section 33.4 provides
an exception to the general rule for determining a worker’s long-term wage rate where excep-
tional circumstances exist, such that the application of section 33.1(2) would be inequitable.
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Policy

The policy relating to this review is found in the Rehabilitation Services and Claims Manual
(“RSCM”) Vol. II. Specific policy items include:

+ Policy item #66.00, General Rule For Determining Long-Term Average Earnings, provides
direction on applying the general rule for determining a worker’s wage rate for the
long term.

+ Policy item #67.60, Exceptional Circumstances, provides direction on determining a worker’s
wage rate with reference to the exception to the general rule found under section 33.4, for
exceptional circumstances. Various criteria are identified to determine if a worker’s
circumstances are exceptional.

Reasons and Decision

In the decision under review the Board officer determined the worker’s long-term wage rate
with reference to the general rule under section 33.1(2), and used the worker’s earnings in the
12-month period immediately preceding the date of injury. The worker submits that using the
12-month earnings does not take into account that his wage rate had increased to $16.50 per
hour, at the time of injury.

Both the employer and the worker agree that the worker was initially hired in a different job, at
a lower rate of pay, than the job that he was doing at the time that he was injured. During the
course of his employment with this employer, the worker’s wage rate increased from $10 per
hour to $16.50 per hour, and his job changed from a sander/grinder man and general duties, to
that of a band saw operator with additional duties relating to crane mechanics and other
electrical work. The employer has confirmed that the worker’s progression was unusual for
them, but the worker was a good worker, and they wanted him to stay with them.

Section 33.1(2) requires the Board to use the worker’s earnings in the 12-month period
immediately preceding the date of injury, unless an exception to the general rule applies. The
worker has been employed by this employer for over 12 months. The only potential applicable
exception, in this case, would be with reference to section 33.4. Section 33.4 requires two
conditions to be met — that exceptional circumstances exist, and be of a type such that the
application of the general rule would be inequitable. In such cases, the Board determines the
average earnings of the worker based on the amount that the Board considers to best reflect the
worker’s loss of earnings. In this case, the worker has argued, in essence, that an inequity has
resulted, as his earnings from the earlier part of the year do not reflect his earnings at the time
of injury. However, section 33.4 also requires that an exceptional circumstance exists.

Policy item #67.60 provides guidance on determining when a worker’s circumstances are
exceptional. Three criteria are listed, of which only the first might have application in this case.
This criterion applies where a worker had a history of regular full-time employment, “and the
worker’s earnings in the 12-month period immediately preceding the date of injury do not
reflect the worker’s historical earnings because of a significant atypical and/or irregular
disruption in the pattern of employment during that period of time.”
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Under review decision #7512, a review officer found that section 33.4 should apply in a case
where a worker had been working on a casual basis with the employer, for a lengthy period of
time. During the 12-month period immediately preceding the date of injury, that worker’s
employment changed, to become full-time. As a result, the application of the general rule
would have had inequitable consequences for the worker, as the worker’s long-term wage rate
was lower because of her significant period of casual employment with her employer during
the relevant 12-month period. This resulted in a lower wage rate than the rate that would have
been used had she worked for a different employer as a casual worker before commencing her
full-time employment, or had not worked at all prior to becoming a full-time regular worker
with her employer.

In the facts under review decision #7512 the worker’s categorization of employment, as
defined within the legislative options and rules, changed during the relevant time period,
from casual to full-time.

In the review before me, I must determine whether this worker’s circumstances meet the
requirements of policy item #67.60. There are certain gross similarities to the circumstances
under review decision #7512. While this worker’s employment categorization has not changed,
his job with the same employer has changed, as has his hourly wage rate. As a result, the
worker’s hourly rate of pay increased by 65% over the course of the year. The worker also
commenced a different job, which related to the increase in pay. The employer has advised that
a similar worker would have earned approximately $33,000 in the 12-month period prior to
injury, which reflects a difference of almost 15%, compared to the figure used by the Board.
This difference, on a percentage basis, exceeds the example cited in policy item #67.60 for a
worker who had missed more than six consecutive weeks in the 12-month period immediately
preceding the date of injury.

In deciding this review I am required to apply the Board’s policies. I am not bound by the
interpretations or applications of policy as set out in other review decisions. Each review must
be determined on its own merits. I note however, that notwithstanding the similarities between
review decision #7512 and this case, there are material differences that require a different
approach in this case. The inequity under review decision #7512 was found to have occurred
as a result of the categorization of the worker, and the types of exceptions to the general rule
allowed for under the Act. During the earnings period under review, the worker’s employment
changed from casual (section 33.5) to a regular worker employed less than 12 months
(section 33.3), such that the combination resulted in the worker also being considered under
the general rule found in section 33.1(2). This exceptional circumstance was found to have
resulted in an inequity.

In the case before me, the worker’s employment categorization has not changed. As a result,
there is no inequity based on the legislative model. Any potential for an inequitable result
would first require exceptional circumstances to exist, and result from the application of the
general rule, noting the worker’s change in hourly rate of pay and job assignment.

It is not uncommon for workers to experience changes in their hourly rate of pay over the
course of a year. It is also not uncommon for workers to receive promotions, or otherwise
change jobs with their employer at various points in time. However, neither of these factors is
identified as an exceptional circumstance or significant criterion under policy item #67.60.
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Furthermore, policy item #67.60, by stating that the “following criteria shall be applied . . .”
[emphasis added] restricts the discretion of the Board officer to consider and apply other criteria.

The criteria used in policy item #67.60 resulted from legislative amendments to the Act that
took effect on June 30, 2002. These amendments resulted from the core review of the Act. The
core reviewer, in recommending a substantially different legislative model for determining a
worker’s average earnings, recommended an exception to the general rule where extenuating
circumstances would produce an inequitable result. He cited two examples where the general
rule for determining the long-term wage rate might constitute such an extenuating circumstance.
These related to cases of a young worker, or a student with part-time or seasonal employment,
where the average earnings at the time of injury did not equitably represent the worker’s lost
earning capacity. The core reviewer further wrote: “I wish to emphasize that the WCB’s utiliza-
tion of this ‘catch-all’ discretionary authority is intended to be the true exception, and not the
rule.” The Board’s Policy Framework public consultation paper reflected this intent by stating
that policy item #67.60 would only be used in “rare situations.”

I appreciate the worker’s concern regarding his perceived disadvantage through the Board’s
inclusion, in determining his average earnings, earnings from the earlier part of the year
where he was being paid less, and for a different job with this employer. However, in deciding
this matter, I am bound by the published policies of the Board. Section 33.4 gives the Board the
authority to determine the exceptional circumstances that would be inequitable. Policy

item #67.60, approved by the Board of Directors, is deliberately narrow, and follows from the
recommendations of the core reviewer, and after public consultation.

Policy item #67.60 does not include, as an exceptional circumstance, the more common
experiences of wage increases or changes in jobs while with the same employer. The general
criterion considers, as an exceptional circumstance, a “significant atypical and/or irregular
disruption in the pattern of employment . ..” during the time period under consideration. I do
not conclude that wage increases or promotions are either atypical, or disruptions in the
pattern of employment, within the meaning and intent of policy item #67.60. To so conclude
would give a broader meaning to policy item #67.60 than written, and contrary to the intent
that this policy would only be used in rare situations.

AsIdo not find that an exceptional circumstance exists, the first requirement of section 33.4 is
not met. Section 33.4 is therefore not applicable in this instance. The worker’s long-term wage

rate must therefore be determined under the general rule of section 33.3(2). As a result, I deny
the worker’s request.

Conclusion

As aresult of this review, I confirm the Board’s decision of July 15, 2004.
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Decision of the Review Division

Number: 21260

Date: October 19, 2004

Review Officer: Nick Attewell

Subject: Whether Refusal to Make a Decision is

a Reviewable Decision

The employer requests a review of a letter of the Workers” Compensation Board (the “Board”)
dated August 10, 2004.

Issue

The issue is the whether the Board's letter declining to alter a prior decision refusing the
employer relief of costs is a reviewable decision.

Background

The worker injured her neck and shoulder on October 9, 1996, from lifting a mattress in the
course of her employment as a housekeeper in a hospital. A claim was accepted and temporary
disability benefits paid from October 11, 1996, to September 7, 1997. On July 4, 1997, a decision
was made denying relief of costs. It stated

Based on my review of the claim, there is no evidence at this time, of a pre-
existing disability, disease or condition enhancing the employee’s recovery from
the injuries sustained. Section 39(1)(e) has, therefore, not been applied on this
claim, at this time. In addition, there is no evidence that the employer is entitled
to any other form of relief of costs.

On June 7, 2004, a consultant wrote the Board to ask as follows:

1. Has section 39(1)(e) relief been considered? If so, and if the decision was
made prior to the conclusion of the claim, please provide a final decision
with respect to all evidence received on file since the first decision.

2. Has section 42 relief (including Policy #115.30 exclusions) been considered?
If so, and if the decision was made prior to the conclusion of the claim,
please provide a final decision with respect to all evidence received on file
since the first decision.

The letter that is the subject of this review responded to the June 7, 2004, request. This letter

referred to the July 4, 1997, decision and summarized the contents of the letter regarding
section 39(1)(e). With regard to section 42, the letter stated that the July 4, 1997, letter did
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consider whether policy #115.30 applied. Finally, the letter stated that “there has been no
new evidence or new information or any evidence of error that would alter any decision
under this claim.”

Reasons and Decision

The letter that is the subject of this review in effect declined to make a new decision on relief of
costs under either section 39(1)(e) or section 42 that was requested by the employer. The main
issue before me is whether such a refusal to make a new decision is itself a reviewable decision.
This requires consideration of the sections of the Act that authorize the Review Division to
conduct reviews.

What decisions may be reviewed?

Section 96.2(1) of the Act states that the following Board decisions in a specific case may
be reviewed:

(a) adecision respecting a compensation or rehabilitation matter;

(b) a decision respecting an assessment or classification matter, a monetary
penalty or a payment under section 47 (2), 54 (8) or 73 (1) by an employer to
the Board of compensation paid to a worker;

(c) aBoard order, a refusal to make a Board order, a variation of a Board order,
or a cancellation of a Board order respecting an occupational health or
safety matter.

A decision granting or refusing relief of costs is normally a reviewable decision under this
section, likely under paragraph (b).! However, neither paragraph (a) nor (b) refer to refusals
to make decisions. This is in contrast to paragraph (c) in the prevention context, which
specifically grants a right to request a review of a “refusal to make an order” as distinct from
an “order.” It would seem reasonable to infer from these differences in wording that there
is no right to request a review of a refusal to make a decision respecting a compensation or
assessment matter.

A decision to reject this review might rest solely on the normal meaning and natural inferences
to be drawn from the wording of section 96.2(2). However, the Workers” Compensation Appeal
Tribunal (“WCAT”) has in some recent decisions discussed below found that the Review
Division erred in rejecting certain requests to review refusals to make decisions in situations
similar to the present case. Since the rationale for these decisions is not totally clear, a broader
discussion of the issues is necessary that goes beyond a simple reliance on the wording of
section 96.2. In the balance of this decision, I consider whether the provisions of the Act
warrant a conclusion that, notwithstanding the specific wording of section 96.2, the overall
intent of the Act is best met by allowing reviews of refusals to make decisions in cases such as
the present.

! This arises from section 96.2(2)(e), which is discussed further below.
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History of the Workers” Compensation Appeal System

The first Actin 1917 set up an inquiry system of decision making that vested the powers of
the Board in a Commission, initially consisting of three members. The commissioners were
responsible for the overall administration of the Board as well as making policy and the final
decisions on individual matters. There were no explicit rights of review or appeal. This system
continued until 1991, though from the 1950s certain rights of appeal were created.

The first Royal Commission on Workers” Compensation in 1942 considered a request to create
aright of appeal, but recommended against it. The Commission believed that permitting
appeals of WCB decisions would interfere with the ability of the system to provide “quick,
summary, and final decisions.”? The first statutory right of appeal was created following the
second Royal Commission, which reported in 1952. This appeal was limited to medical issues
on claims. A more general right of appeal to independent “boards of review” was created in
1974. Since this appeal was limited to decisions “with respect to a worker,” there was no right
of appeal on assessment and relief of costs decisions. The statute included a right for workers
or employers to appeal board of review decisions to the commissioners of the Board and a
discretion for the Board as whether to implement board of review decisions. In February 1986,
the name of the board of review was changed to the Workers” Compensation Review Board.

In 1988 the minister of labour appointed Donald R. Munroe, QC, to chair an advisory
committee to examine the structure of the WCB. The committee recommended a different
form of governance. It proposed that the policy-making, administrative, and appellate
functions previously held by the commissioners be assigned to different persons. The policy
making functions would be assigned to a body of governors, the administrative functions to a
president and chief executive officer, and the appellate functions to an Appeal Division.? These
recommendations were implemented effective June 3, 1991, and continued until the recent
changes to the appeal system that took effect on March 3, 2003.

As well as hearing appeals from the Review Board, the Appeal Division was authorized to
hear appeals by employers from assessment notices, classification decisions, relief of costs
decisions, and penalties for health and safety violations. This was limited to situations where
there was an error of law, fact, or policy.

The development of the appeal system shows an intention to strike a balance between
conflicting values. On the one hand, there is the need for the Board’s governing body and
administration to fairly, consistently, and efficiently develop the rules that govern the system
and conduct the Board’s operations. On the other hand, there is the desire of individual parties
to obtain fair and independent reviews of their own issues. In recognition of the Board’s opera-
tional and administrative needs, at no time have independent appeal bodies obtained final
jurisdiction over all Board decisions or activities. With regard to the issues on this appeal,
there was no independent right of appeal on assessment and relief of cost issues until 1991,
and this right has continued up to now to be more restricted than appeals rights on claims

2 The Report of the Commissioner, Relating to the Workmen’s Compensation Board, Gordon McG. Sloan, (1942) p. 190.
* The Munroe Report can be found at page 231 of Volume 9 of the Workers” Compensation Reporter.
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issues raised by workers and employers. It appears that, in balancing the conflicting values, the
legislation gives more weight to the Board’s operational needs on assessment and relief of costs
issues than for claims issues.

Restrictions on Assessment and Relief of Cost Reviews in the Current Appeal System*

Section 96.2(2) of the Act specifically excludes certain types of assessment decisions from the
jurisdiction of the Review Division. The general intent behind these exclusions is to prevent
reviews on systemic matters that might affect large numbers of employers but to allow
employers to raise issues that are of individual concern.

Of particular relevance to this review is section 96.2(2)(e) excludes the following in the context
of relief of costs:

The allocation of income, compensation payments, outlays, expenses, assets,
liabilities, surpluses or deficits to or from the account of a class or subclass, or to
or from a reserve of the accident fund, except an allocation as it relates to a
specific employer or an independent operator respecting:

(i) the account of a class or subclass described in section 10 (8), or
(i) the reserve described in section 39(1)(b), (d) or (e). (96.2(2)(e))

Employers can request reviews of relief of costs decisions made under the sections listed in
paragraphs (i) and (ii). However, they cannot request a review of any decision under a section
that is not listed in those paragraphs if that decision concerns whether claim costs should be
assigned to another class or subclass or to a reserve. For example, as in this case, employers
sometimes request relief of costs under section 42 of the Act. Such requests would not fall
within the exceptions in paragraphs (i) and (ii).

The Board’s policy on experience rating provides for costs to be deducted from an employer’s
account in certain situations that would not be covered by paragraphs (i) and (ii) of

section 96.2(2)(e). Policy #115.30 of the Rehabilitation Services and Claims Manual lists these
situations. Section 96.2(2)(f) provides that no review may be requested of “the determination of
an assessment rate for a class or subclass, except the modification to the assessment rate
determined for an employer on the basis of the employer’s own experience.” The exception
for experience rating permits requests for review of decisions regarding situations listed by
policy #115.30 (for example injuries occurring during Board-sponsored retraining programs).
However, a decision on a general request for relief under section 42 that does not relate to one
of these situations does not fall within the exception allowed by section 96.2(2)(f) and is there-
fore not reviewable.

If a decision to grant or refuse relief of costs under section 42 is not reviewable, a refusal to
make a decision of that type must also not be reviewable.

* The Act also excludes certain claims and prevention decisions from parts of the current appeal system. Notably, the
Review Division has no jurisdiction over reopenings “on an application” (section 96.2(2)(g)) and WCAT has no
jurisdiction over several matters, including decisions on vocational rehabilitation (section 239(2)).
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What remedy exists when a decision cannot be reviewed or appealed?

Since the Act has excluded certain types of assessment and relief of costs decisions, it obvi-
ously envisages that persons who are dissatisfied with those decisions would have remedies
other than requesting a review.

As noted earlier, the 1988 Munroe Report distinguished three main functions that the Board
performs: the policy making, administrative, and appellate functions. Each has its own legiti-
mate role and is assigned to different parts of the system. Where complaints or other matters
cannot be dealt with by the appeal system, they must be dealt with by the policy making and
administrative arms of the Board. In particular, a major role of the administrative arm of the
Board, reporting to the president, is to make decisions on individual matters affecting persons
external to the Board. This is not just a matter of making one decision on any issue. Within the
legal limits established by the Act, the Board is constantly reexamining and varying initial
decisions as new evidence comes to light or circumstances change. Many such changes result
from complaints, inquiries, or submissions from the persons affected.

It would not be appropriate for the Review Division to take jurisdiction over a type of decision
not covered by the words of section 96.2 on the basis that there was no other remedy for the
complainant. This would contradict the overall arrangement of the Act whereby the policy
making, administrative, and appellate functions are each assigned specific to different parts of
the Board.

Should complaints regarding refusals to make decisions be reviewable?

Even if it is recognized that the policy making, administrative and appellate parts of the Board
have their own roles, it might still be questioned why refusals to make new decisions regarding
compensation and assessment matters should not be reviewable.

To answer this question, it will first be helpful to compare refusals to issue prevention orders,
which the Act specifically states are reviewable, with refusals to make other kinds of decisions.
Prevention orders can be distinguished in two significant ways:

1. Since a prevention order is typically intended to remedy an unsafe situation at a workplace,
it is apparent that workers or other persons at the workplace will be directly and immedi-
ately affected by a failure to issue an order.

2. Arefusal to issue a prevention order will usually result from a determination by a Board
officer that no unsafe situation exists, or that an order is not required or authorized to
remedy an unsafe situation. This determination involves a weighing of evidence, a deter-
mination of facts and the application of law and policy, and is similar to many other
decisions over which rights of review exist.

The lack of these two factors in the case of refusals to make decisions on compensation and
assessment matters means that less grounds exist for considering them reviewable.

In considering whether to agree to a request from an external party to make a new decision on
a matter, both legal/policy and administrative factors may need to be considered.
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Legal/policy factors may consist of provisions of the Act or policy indicating a responsibility to
make a new decision. For example, certain sections of the Act give specific rights to persons to
make applications to the Board. There may also be provisions of the Act or policy suggesting or
requiring that no decision be made. Of note in this decision is section 96(5)(a) of the Act, which
states that the Board cannot reconsider a prior non-prevention decision more than 75 days
after the decision was made.

Administrative factors may be relevant as follows:

« The criteria to be applied in deciding whether grounds exist for making a new decision. Because of
the costs involved in making decision, it is reasonable for the Board to set policies and
criteria for when it will make new decisions, particularly when a prior decision has
already been made on the same issue. For example, in policy C14-103.01, the Board requires
that certain grounds be presented before the Board will consider reconsidering a prior
claims decision.

« Whether to take any action at all in response to a request for a new decision. Just to consider
whether grounds exist for making a new decision can involve significant administrative
costs. This cost may be increased if, as is the case with the June 7, 2004, letter from the
consultants in this case, the request for the new decision is a standard form letter that
makes no specific submission regarding the facts of the particular case. The Board’s file may
or may not contain information that would support the request, but the Board will bear the
burden of incurring the cost necessary to find out. The Board may legitimately expect a
party to provide specific reasons in support of its request before agreeing to consider
whether there are grounds for reaching a new decision.

* The timing of a decision. Even though the Board may be required to make decisions on a
particular issue, it is reasonable for it to reduce to a minimum the number of these decisions
that must be made. In the relief of costs context, for example, it may be possible to reduce
costs by delaying the decision until the worker’s disability ends.

It may be arguable that a refusal to make a decision is reviewable if it appears to contradict a
requirement of the Act or policy that a new decision be made. Whether or not that position is
taken, difficulties arise if a review is allowed to proceed where the Act or policy does not
require a new decision or actually precludes a new decision from being made. Where there is
no clear obligation to make a new decision, administrative factors will likely be significant
factors in the refusal. If the Review Division accepts a review in such situations, it will be
undermining the role of the administrative part of the Board in determining the best allocation
of the Board’s resources. If, for example, the Board declines to act in response to a request for a
new decision that is unsupported by any grounds, the Review Division will by accepting a
review either conduct the inquiry that the Board has refused to conduct or force the Board to
do so. This will encourage parties to request new decisions from the Board, since they will
know that, if the Board declines to act, the Review Division will do so.

Decisions Under Section 39(1)(e)

In light of the above general discussion, the questions remains whether refusals to make new
decisions under section 39(1)(e) should be reviewable at all and, if they are reviewable, should
this be limited to specific situations.
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Section 39(1)(e) states that “for the purpose of creating and maintaining an adequate accident
fund, the Board must every year assess and levy on and collect from independent operators and
employers in each class . . . sufficient funds, according to an estimate to be made by the Board
to ... provide and maintain a reserve for payment of that portion of the disability enhanced by
reason of a pre-existing disease, condition or disability . ...”

This section only requires the Board to establish a reserve. It gives no specific right for an
employer to have costs assigned to this reserve and would appear to leave the Board with a
broad authority to determine criteria as to when and how it will make decisions. The Board has
established policies and practices for this purpose. Policy #114.40B, Enhancement of Disability
by Reason of Pre-Existing Disease, Condition or Disability, of the Rehabilitation Services and
Claims Manual, Vol. 11, sets out the criteria on which decisions are made. Policy #114.43,
Procedure Governing Applications under Section 39(1)(e), sets out the responsibility to make
decisions as follows:

The Board has the responsibility to initiate consideration with or without a
specific request or application by an employer, and to decide upon the applica-
bility of the subsection on a claim. If a decision is made to apply this subsection,
the employer will be notified. If relief has been requested, the employer will be
advised if it has been denied. If there is a disagreement with such a decision, the
employer may request a review by the Review Division.

The policy does not specify when an initial decision should be made or discuss if and when
second decisions might be made after the initial decision. The timing of initial decisions is
covered by the Worker and Employer Services Division’s Practice Directive #62, dated July 1,
2003, but the Practice Directive is also silent concerning requests for additional decisions.

Administrative factors are clearly significant for the Board in considering whether to make
new decisions under section 39(1)(e). Even if a review of a claim file after the fact indicates
that there may be reason for making a new decision, it is necessary to consider how the matter
was initiated and the reasonableness of the Board’s refusal to make a new decision. As was the
case with the consultant’s letter of June 7, 2004, requests for new relief of costs decisions are
often form letters that provide no specific reasons relating to the claim that would warrant the
Board considering the request. If reviews are allowed to proceed in these cases, the Board
would not be able to refuse such requests in future without creating a reviewable decision. The
result would be that the Board would be forced to consider the matter. This clearly undermines
the ability of the administrative part of the Board to perform its role of efficiently allocating
scarce resources.

The absence of a clear legislative or policy direction to make second decisions under section 39(1)(e)
together with the significant administrative factors involved in making such decisions suggest
that a refusal to make these decisions should not be reviewable.

Impact of the Limits on the Board’s Authority to Reconsider Prior Decisions

A common reason for refusing a request for a new decision under section 39(1)(e) is that sec-
tion 96(5)(a) precludes a new decision due to the lapse of more than 75 days since the original
decision denying relief of costs. The August 10, 2004, letter under review did not specifically
mention this reason, but might have done so.
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This issue has been considered in several recent WCAT decisions. For example, in Decision
#2004-00638, the Review Division rejected a request for review of a letter dated March 18,
2003, declining to make a new decision following a prior decision dated August 28, 2000,
refusing relief of costs under section 39(1)(e). WCAT stated:

A preliminary issue arises as to whether the August 28, 2000 decision by the
case manager to deny relief of claim costs was of a conditional nature, which
was intended to be “time-limited” in its application. Was it limited to the issue
as to whether, in terms of the claim costs to the date of the decision, the worker’s
disability had been prolonged or enhanced by reason of a pre-existing disease,
condition or disability? Such a decision would leave open for future consideration
the question as to whether further periods of disability involved prolongation or
enhancement on the basis of a pre-existing disease, condition or disability.

Alternatively, did the August 28, 2000 decision provide a categorical denial as to
the existence of any pre-existing disease, condition or disability? If so, there
would be no basis for a later new decision under section 39(1)(e). If there were no
pre-existing disease, condition or disability, the occurrence of further periods of
disability would not give rise to a need for further consideration as to whether
there had been a prolongation or enhancement by reason of a pre-existing
disease, condition or disability. Any further consideration under this section
would necessarily involve a reconsideration of the earlier decision, which would
be subject to the 75-day time limit on the Board’s reconsideration authority.

WCAT found that the August 28, 2000, decision was a categorical denial. As a result, it
upheld the rejection of the review on the basis that making a new decision was barred under
section 96(5)(a) and the March 18, 2003, letter was an “information letter” rather than a
reviewable decision. It stated:

By logical inference . . . the legislature did not intend to provide a right of review
by the Review Division under section 96.2(b), with respect to the Board’s failure
to make a decision concerning an assessment matter. The practical impact of
these provisions is to allow the Board discretion in assigning resources to
various tasks and determining when and if decision letters are required.

In other cases, where the original decision was not a categorical denial of relief of costs, WCAT
have taken different positions. In some cases (for example #2004-04020), WCAT have over-
turned the rejection of the request to review the refusal to make another decision under
section 39(1)(e). This seems to be on the basis that, since the 75-day time limit does not prevent
a new decision, reliance on the 75-day time limit is not an appropriate response; and that there
is some kind of immediate duty to make a decision once an issue within the Board’s authority
is brought to its attention, regardless of how and when this occurs. However, in one case
(#2004-01846) WCAT upheld the rejection of the review and suggested to the employer that it
request the Board to adjudicate the period of disability not covered by the original decision. For
the reasons stated in my decision, it is suggested that the approach taken in #2004-01846 is the
correct one. Whether or not the Board should be making a new decision in these situations,
and if so when, is a matter for the Board’s administration, not the appeal system.
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Decisions Under Section 42
Section 42 states that

The Board must establish subclassifications, differentials and proportions in the
rates as between the different kinds of employment in the same class as may be
considered just; and where the Board thinks a particular industry or plant is
shown to be so circumstanced or conducted that the hazard or cost of compen-
sation differs from the average of the class or subclass to which the industry or
plant is assigned, the Board must confer or impose on that industry or plant a
special rate, differential or assessment to correspond with the relative hazard or
cost of compensation of that industry or plant, and for that purpose may also
adopt a system of experience rating.

It was pointed out above that decisions under this section other than in relation to experience
rating are excluded from being reviewable. The Board’s system of experience rating is set out in
policies AP1-42-1 to AP1-42-3 of the Assessment Manual. Policy AP1-42-2 refers to policies in
the Rehabilitation Services and Claims Manual providing for relief of costs and states that these
relieved costs are excluded from consideration for experience rating purposes. In particular,
policy #115.30 lists many of the situations where relieved costs are excluded.

Neither the assessment nor the claims policies generally state when decisions will be made
regarding these situations. However, my understanding is that the practice is as stated in the
decision sought to be reviewed, namely

Determinations under Policy #115.30 are considered in the ordinary course of
business and would have been considered and applied if the facts required such
determination. The Board is not required by law or policy to provide decisions
on each category in this or other policies. To provide a decision to workers or
employers in the absence of evidence or in the absence of circumstances requir-
ing such a decision would be extremely costly and inefficient. Consideration
occurs at the appropriate time as per Policy and Practice and decision letters are
provided when applicable.

Therefore, the Board does not make decisions simply because an employer has requested one,
and where the employer provides no specific grounds for suggesting that relief should be
provided. Rather, if one of the specific situations listed in policy #115.30 occurs, the Board will
make a decision on its own initiative. If one of these situations has occurred, and the Board
fails on its own initiative to make a decision, the Board will consider and make a decision on
request that specifically refers to such an occurrence.

The reasons for not allowing requests for reviews of refusals to make new decisions are essen-
tially the same as for section 39(1)(e) but even stronger. Every WCAT decision of which I am
aware, including #2004-00638 referred to above, has found that a refusal to make a decision
under section 42 is not reviewable.
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Circumstances of this Case

I consider that the original July 4, 1997, decision denying relief of costs under section 39(1)(e)
was not a “categorical denial.” The language of the letter is ambiguous as to whether it is
finding that there was no pre-existing condition as opposed to there was a pre-existing
condition but it did not enhance the worker’s disability. The use of the phrase “at this time” in
the decision implies that the decision maker envisaged that further decisions might be made in
future if the evidence or circumstances changed. While this conclusion indicates that the
Board might make a new decision on the worker’s disability occurring after the July 4, 1997,
decision, I consider that this is not a sufficient basis for allowing the employer’s review to
proceed. The employer’s remedy is to make a specific request to the Board’s administration if it
is able to provide supporting grounds, not to file a request for review.

I return to the basic position stated at the beginning of this decision that the natural inference
from the wording of section 96.2 is that no right of review exists against a refusal to make a
second decision on a compensation and assessment matter, including section 39(1)(e).
Furthermore, I have concluded that the Act as a whole, notwithstanding the specific wording
of section 96.2, shows no general intention to allow reviews of refusals to make this kind of
decision. Evenif I could find an intent that some refusals to make decisions under section 39(1)(e)
could be reviewed, I consider that the generic nature of the employer’s request for a decision
requires that the review be rejected. The lack of a clear obligation to make a new decision and
the significant administrative factors involved in deciding what response to make to such
requests, indicate that the matter must be left to the Board’s administration to deal with.

I would reject the request for review relating to the refusal to make a decision under section 42
for essentially the same reasons. Having regard to the applicable policy and the types of situa-
tions covered by this section, there are even less grounds for allowing the review to proceed
than in relation to section 39(1)(e).

Conclusion

As aresult,  have decided to reject the request for review of the Board’s letter of August 10,
2004. This is on the primary ground that section 96.2(1) provides for employers, workers, or
others to request reviews of refusals to make prevention orders, not requests by workers, their
dependants or employers to review refusals to make compensation and assessment (including
relief of costs) decisions. This conclusion is supported by the following additional reasons:

+ The history of the appeal system, particularly concerning assessment and relief of costs
matters, suggests a legislative intent to balance the needs of individuals to have a fair and
independent review of decisions against the general need of the Board’s administration to
efficiently conduct the Board’s operations.

+ Section 96.2(2) specifically excludes certain assessment and relief of costs decisions from

being reviewed, notably any that might be made under section 42 other than in relation to
experience rating.
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+ The history and statutory exclusions suggest a legislative intent that parties who are dissat-
isfied with certain types of decision or refusals to make decisions must take any complaints
to the administrative rather than the appellate part of the system.

+ Refusals to make decisions should not be reviewable when there is no clear legal or policy
obligation to make a decision at the particular time and administrative factors are signifi-
cant in determining if and when a new decision should be made.

+ The refusal to make new decisions in this case under sections 39(1)(e) and 42 was not
reviewable as there was no clear legal/policy obligation to make a new decision and there
were significant administrative factors involved in determining whether to make a new
decision. These administrative factors arose particularly from the fact that the employer’s
request for a new decision was a form letter containing no specific supporting reasons as to
the circumstances of the claim.
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Decision of the Review Division

Number: 21536

Date: December 20, 2004

Review Officer: Ken Venables

Subject: Lung Cancer and Occupational Exposure

The worker requests a review of the decision of the Workers” Compensation Board (the
“Board”) dated July 15, 2004. In support of this request for review, the worker’s representative
has provided written submissions. The employer was given notice of the review and is not
participating.

Section 96(6) of the Workers Compensation Act (the “Act”) gives a review officer authority to
conduct this review.

Issue

The issue on this review is the Board’s decision not to accept the worker’s diagnosed lung
cancer as having resulted from an occupational exposure.

Background

The worker has submitted a claim for an asbestos-related disease which he believes has result-
ed from his employment. Although the Board accepted that the worker likely had occupational
exposure to asbestos, the case manager determined the evidence did not support that the

worker’s lung disease was related to this exposure. As a result, the worker’s claim was denied.

The worker has requested a review of this decision. He is seeking to have his claim accepted
and appropriate benefits paid.

Facts and Evidence

The following are the relevant facts and evidence I have considered in conducting this review:

« The worker is currently 49 years old. According to his application, he has been employed in
the asbestos abatement industry for approximately 18 years. The application also states that

he smoked cigarettes at a rate of one package per day from age 18 to April 2004.

+ Medical information on file indicates that the worker has been diagnosed with small cell
cancer of the lung with metastatic disease to the liver and spine.
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A Board case manager provided information to a Board internal medicine consultantin a
memo dated June 21, 2004. He indicated that the worker had worked in a machine shop
between 1975 and 1983 and this had included work in the chrome plating and heat treating
departments. The worker reported wearing protective clothing consisting of an asbestos
suit with hood and gloves. The case manager concluded that the worker likely had exposure
to asbestos while working in this capacity. In addition, the worker could have had inadver-
tent exposure to asbestos while working in the abatement industry although he did wear full
protective equipment.

The internal medicine consultant’s opinion is dated July 14, 2004 and has been quoted at
length in the decision letter which precipitated this request for review. Briefly, the consultant
noted that CT scan results showed no evidence of pleural plaques or asbestosis. In the
absence of such evidence, the consultant opined that there was nothing to support a
connection between the worker’s lung disease and any potential asbestos exposure. He
further stated that the worker’s condition was entirely explainable by his over 30 pack year
history of cigarette smoking.

The case manager denied the worker’s claim based on the internal medicine consultant’s
opinion. Specifically, the claim was denied under section 6(3) based on a lack of evidence
supporting the presence of an asbestos-related disease. The claim was also denied for
primary cancer of the lung under Schedule B when related to prolonged exposure to a
variety of other gasses and aerosols. The case manager concluded that the evidence did not
support prolonged exposure to any of these other substances. Lastly, the claim was denied
under section 6(1) based on a conclusion that the more likely cause of the lung disease was
long-term exposure to cigarette smoke.

Medical Opinion

In order to assist with reviews of this nature, I have previously asked the Review Division
medical advisor to conduct a review of recent literature and provide an opinion on current
thinking with respect to lung cancer in asbestos-exposed workers. Of note, aside from a medi-
cal degree, Dr. P. also holds a graduate degree in Occupational Health and Epidemiology. His
opinion was disclosed to the worker’s representative on this claim and an opportunity provid-
ed for a response. Dr. P.s opinion is dated November 17, 2004. As it is a part of the record, I will
not record its entire contents here except for the most salient points.

58

Dr. P’s opinion is based on a review of the most recent epidemiological literature focusing
on recent review articles and meta-analysis.

There is general agreement that asbestos is carcinogenic. Many experts believe the relation-
ship between lung cancer and exposure to asbestos is dose dependent and linear with no
threshold. However, some experts (he refers specifically to Professor Weiss) have argued
that the evidence has not been correctly interpreted with, for example, the possible exis-
tence of a threshold of exposure, below which there would be little risk of developing cancer.

The multiplicative effects of cigarette smoking and exposure to asbestos is a theory that is

“falling out of favour.” Professor Liddell in fact, showed that the relative risk (“RR”) of
developing lung cancer is lower for smokers exposed to asbestos than for non-smokers.
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+ Bilateral pleural plaques as seen on x-rays or CT scans are still a reliable indicator of
asbestos-induced fibrosis.

+ Dr. P. has discussed in detail findings contained in the Helsinki report (1997) which is a
meta-analysis with conclusions approved by an international panel of experts. The report
confirms a linear relationship between exposure to asbestos fibers and development of lung
cancer. It is possible to have significant exposure to asbestos and yet not have radiological
evidence of pleural plaques or asbestosis. However, the RR in such cases is below 2.

+ There is significant, elevated risk for lung cancer where there is radiological evidence of
pleural plaques, asbestosis, or a significant fiber burden from biopsy.

+ Cigarette smoking is the likely cause of lung cancer in smokers “. . . when sufficient
(asbestos) exposure criteria are not met.” A lower level of exposure could be accepted as
causing lung cancer in a non-smoker.

Submission

The worker’s representative has provided a submission in support of this review. He argues
that the case manager should have conducted a further investigation based on his conclusion
that the level of exposure to asbestos the worker may have had in the abatement industry was

“. .. difficult to know.” Because of this, the representative obtained from the worker, a more
detailed history of his exposure to asbestos while in the course of his employment. This infor-
mation purports to show that the worker’s exposure, while working in asbestos abatement, was
significant. In addition, the worker has commented on being exposed to “hazardous chemi-
cals” while working at the machine shop, including trichlorethaline fumes, chromium fumes,
cadmium and caustic soda fumes.

The worker’s representative has also provided a letter from Dr. M., a respiratory specialist who
has been treating the worker. Dated July 30, 2004, Dr. M. states that smokers have a 20 times
greater chance of developing lung cancer and asbestos-exposed workers, a similar risk. The
synergistic effects of both smoking and asbestos exposure produce a 400 times greater risk for
developing lung cancer. Therefore, he concluded that the worker should be “partially compen-
sated” by the Board for his disease.

In addition to the above, the representative argues that “. . . 30+ packs of cigarettes per year can
hardly be categorized as significant heavy smoking.” Further, the representative characterizes
cigarette smoking as a disease which resulted in the worker being more susceptible to develop-
ing an asbestos-related disease.

The representative has also provided a submission in response to Dr. P.’s opinion. Based in
part on information contained in the Helsinki Report, he argues that the worker in this case
could still have asbestosis despite the absence of radiological evidence to confirm this. Further,
he states that the worker’s relative risk for developing asbestos-related lung cancer is, in fact,
higher than 2.0 based on the likely significance of his exposure, both in terms of duration and
dose. The representative is also of the opinion that the worker’s age should be considered as
more lung cancer victims are significantly older at the time of diagnosis.
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Law and Policy

The Act

Section 6(3) of the Act describes the manner in which claims can be considered under Sched-
ule B. If “at or immediately before the date of disablement,” a worker is diagnosed with a
disease listed in the first column of the schedule and is employed in an industry listed in the
second column opposite to the disease, “the disease is deemed to be due to the nature of the
employment unless the contrary is proved.”

Section 4(a) of Schedule B lists carcinoma of the lung as an occupational disease when associ-
ated with asbestosis or bilateral diffuse pleural thickening or fibrosis. The presumption applies
where there is exposure to airborne asbestos dust.

Section 4(e) of the schedule lists primary cancer of the lung as an occupational disease where
there is prolonged exposure to:

(1) aerosols and gases containing arsenic, chromium, nickel or their
compounds; or

(2) bis (chloromethyl) ether; or

(3) the dust or uranium, or radon gas and its decay products; or

(4) particulate polycyclic aromatic hydrocarbons.

Section 6(1) provides that where a worker develops an occupational disease that is due to the
nature of his or her employment, and is thereby disabled from earning full wages at the
work at which he or she was employed, compensation is payable as if the disease were a
personal injury. Health care benefits may be paid in cases where the disease has not resulted
in a disablement.

Policy

The policy relating to this review is found in Rehabilitation Services and Claims Manual Vol. I,
policy item #26.22, Non-Scheduled Recognition and Onus of Proof. This allows the Board to
consider claims where a worker suffers from an occupational disease not listed under
Schedule B or suffers from an occupational disease listed in Schedule B but is not employed in
the corresponding industry or process. The Board may also consider claims where the disease
has not previously been recognized as an occupational disease. The decision as to whether the
disease is due to the worker’s employment “is determined on the merits and justice of the claim
without the benefit of any presumption.” This policy goes on to state:

If the Board has no or insufficient positive evidence before it that tends to
establish that the disease is due to the nature of the worker’s employment, the
Board’s only possible decision is to deny the claim. A speculative possibility that
a worker’s employment may have caused the disease is not sufficient to establish
a causal relationship.
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Reasons and Decision

There is no dispute that the worker has been diagnosed with cancer of the lung. The issue
before me is whether this has been caused, at least in part, by an occupational exposure. I have
first considered the claim under section 6(3). With respect to section 4(a) of Schedule B, I find
no evidence that the worker has asbestosis or bilateral diffuse pleural thickening or fibrosis. As
aresult, I find that the requirements for the Schedule B presumption to apply have not been met.

With respect to section 4(e) of the schedule, I note that the representative has made no reference
to this in his arguments in favour of accepting the claim. The worker has briefly referenced
this in listing a number of substances he was exposed to prior to 1983. However, only
chromium is listed in the schedule and there is no evidence that the worker had significant or
prolonged exposure to this substance. As a result, I find that the Schedule B presumption
would also not apply in this instance.

I have also considered the claim under the section 6(1). As part of this process, I have reviewed
previous decisions of the Workers” Compensation Appeal Division and of the Workers” Com-
pensation Appeal Tribunal (“WCAT”). While these decisions are not binding in any way on
the matter before me, they did contain useful medical and epidemiological information on the
subject of lung cancer and asbestos exposure.

With regard to the level of asbestos exposure, I note that the Board has accepted that the
worker was likely exposed, although to what degree the case manager considered difficult to
ascertain. The worker’s representative has criticized the Board for not conducting an investiga-
tion on this issue and has argued in favour of accepting a significant degree of exposure. I find,
however, that an additional investigation would not likely yield any more detailed information
with regard to this specific worker’s level of exposure. As I do accept that the worker was likely
exposed to asbestos in the course of his employment, this is sufficient to proceed with consid-
eration of the claim on its merits.

The question becomes whether the evidence is sufficient to conclude that asbestos-exposed
workers are at significant increased risk of developing lung cancer in the absence of asbestosis
and in the presence of non-occupational risk factors. As part of this process, I will consider the
epidemiological evidence with respect to the relationship between asbestos-exposed workers
and the risk of developing lung cancer in the absence of asbestosis, bilateral diffuse pleural
thickening, or fibrosis. In addition, it will also be necessary to assess the role played in the
disease process by the worker’s cigarette smoking,.

Regarding the use of epidemiological evidence, I find the following quote from Appeal Division
Decision #93-0163 to be on point:

However, epidemiological evidence, like other generalized evidence, deals with
categories of occurrences rather than particular individual occurrences. Epide-
miology cannot determine which particular factor caused a particular person’s

disease, but only what factors are statistically associated with the occurrence of
the disease in groups of people.
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Epidemiological studies cannot prove or disprove causation in an individual
case. Proof of excess incidence of a certain cancer in a certain defined occupa-
tional group is not “proof” that the disease of the individual claimant, who
belongs to that group, was work caused. Rather, such evidence is supportive of
an increased likelihood in an individual case which can be weighed along with
other evidence.

This quote is significant with respect to cancer claims because the causes of these diseases are
not completely understood. Moreover, it is not possible to medically determine with any
certainty what the cause of this particular worker’s lung cancer is likely to have been. The
purpose of reviewing epidemiological evidence, therefore, is to assess possible risks but not to
prove causation in individual circumstances.

All of the available evidence, including that provided by the worker, indicates that he had at
least a 30 pack year history of cigarette smoking. Although the representative has referred to
30 packs per year, I believe that he has misinterpreted the term “pack year’. This is a common
medical term used to denote the number of packages smoked per day over the course of a year.
In other words, 30 pack years indicates a history of one pack per day, 365 days per year, for

30 years. Obviously, this is a significant exposure.

There is no doubt that cigarette smoking is itself a primary cause of lung cancer. The Merck
Manual of Diagnosis and Therapy, 15th Edition, states as follows on page 705 with regard to
lung cancer:

Cigarette smoking accounts for >90% of cases in men and about 70% in women,
with a strong dose-response relationship and regression of incidence after
quitting . . . . A small proportion of lung cancers (15% in men and 5% in women)
is related to occupational agents, often overlapping with smoking . . .

The 1984 Report of The Royal Commission on Matters of Health and Safety Arising from the Use of
Asbestos in Ontario states as follows:

It is now a well-accepted fact that cigarette smoking plays a critical role in the
incidence of lung cancer. Smoking has been a common habit among working
populations including those individual cohorts of asbestos workers that have
been subjected to epidemiological study. It therefore becomes important to
consider the extent to which the incidence of lung cancer among asbestos
workers is attributable to their smoking habits rather than to their asbestos
exposure . .. Smokers were at 11 times greater risk of lung cancer than
non-smokers. (p-295)

There is no doubt that this worker was at significant increased risk for the development of lung
cancer based on his history of cigarette smoking alone. However, the question remains as to
whether the worker was at risk for development of this disease as a result of asbestos exposure,
especially in light of the absence of evidence of asbestosis. In addition, the combined effect of
cigarette smoking and asbestos exposure must also be considered.
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As previously noted, Dr. M. has provided an opinion in support of accepting the worker’s claim
based on the increased risk for lung cancer for asbestos-exposed workers and the synergistic
effects of asbestos exposure and cigarette smoking. He has not provided any references to
specific studies on the subject or the source of the figures that he refers to. Additionally, he has
not commented on the relationship between asbestos exposure and lung cancer in patients
without evidence of asbestosis. Nevertheless, from my review of the literature, [ would conclude
that there is some support for Dr. M.’s opinion in this regard.

In the Appeal Division’s Decision #99-1965, the panel relied on a medical opinion from Dr. H.,
a physician with a specialty in occupational medicine and occupational and environmental
health and safety. She noted in her report of April 12, 1999 that recent studies had shown that
even at low exposure levels, asbestos exposure can produce an increase in the relative risk
(“RR”) of cancer, even in the absence of asbestosis. In Decision #98-0856, the Appeal Division
panel reviewed an opinion provided by Dr. M., an oncologist at the BC Cancer Agency. With
regard to the RR for cigarette smokers exposed to asbestos, he stated as follows:

Asbestos exposure is associated with bronchogenic carcinomas but asbestos
exposure by itself in a nonsmoking individual has a rather small relative risk of
about 1.5 as compared to a non-asbestos exposed nonsmoker. The relative risk
associated with smoking depends on the amount smoked and in [the worker’s]
situation based on 50 pack year exposure the relative risk from cigarette smok-
ing by itself would be about 15. Notably, the combined risks of asbestos
exposure and smoking are more than additive; they are synergistic. Exposure to
asbestos probably about doubles the risk of the smoking factor alone. The rela-
tive risk of a smoking asbestos worker such as [the worker] would probably be in
the range of 25-30 compared to unity for a nonsmoking nonasbestos worker or a
relative risk of about 1.5 for a nonsmoker that worked with asbestos. The most
important risk factor is smoking but the addition of asbestos does enhance the
probability of disease.

With respect to the argument that the combined effects of asbestos exposure and cigarette
smoking are synergistic, there are certainly other studies that have concluded this to be the
case. However, as noted in Dr. P."s opinion based on his review of recent literature, the multipli-
cative argument is now falling out of favour. In addition, it is important to note that even if this
connection exists, it does not prove causation in the case of an individual without evidence of
asbestosis or pleural disease.

In addition to the aforementioned opinion of Dr. H., there are other studies which argue in
favour of a conclusion that asbestos-exposed workers are at significantly increased risk of lung
cancer even in the absence of asbestosis or pleural disease. On the other hand, Dr. P. has
placed great emphasis on the results of the Helsinki study (1997) with respect to this issue.
That study confirmed a significantly increased risk of lung cancer in individuals with con-
firmed asbestosis. In the absence of this condition, the report concluded that there was likely
an increased risk but this was less than 2.0. An RR of 2.0 is generally thought to equal a 50%
likelihood that a condition is related to a specific exposure. An RR of less than 2.0 would mean
that the probability of a connection is less than 50%.
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In addition to the above, WCAT Decision #2004-04988 includes references to articles by Weiss>
and Cagle® which are on point. Weiss reviewed cohort studies up to 1997 which looked at risk
based on incidence or mortality. His conclusions are based on the premise that asbestosis is a
marker for asbestos-related lung cancer and is not necessarily a cause of the disease. He
described as “well established” the conclusion that lung cancer among asbestos-exposed
non-smoking workers was rare and that the combination of the two factors was generally
believed to be more than additive. However, he also noted that smokers exposed to asbestos
were at higher risk of developing radiographic evidence of asbestosis than were non-smokers.

Based on the studies reviewed in this report, Weiss concluded as follows:

Nevertheless, the results suggest a close link between bronchial cancer and the
preceding inflammatory reaction to asbestos. This link is consistent with the
hypothesis that lung cancer risk is elevated only in humans exposed to asbestos
when there is asbestosis. That the increased risk is limited to the radiologic
evidence of asbestosis is supported by the available good epidemiological
evidence summarized in this review.

Cagle discusses the primacy of tobacco use in determining the etiology of lung cancers and
states that fully 90% of lung cancers are related to cigarette smoking. Since most asbestos-
exposed workers with lung cancer are also smokers or ex-smokers, this will always be the
primary cause of the cancer.

In assessing the possible role played by asbestos-exposure in incidents of lung cancer, Cagle
points out that everyone in the general population is exposed to background levels of asbestos
as has been shown in lung tissue studies and yet there is no increased risk of lung cancer on
this basis alone. Further, the vast majority of asbestos-exposed workers, even most of those
with significant exposure, will not develop lung cancer. Based on this, he argues that other
factors must be present to link asbestos exposure to lung cancer. He concludes from the avail-
able epidemiological evidence, that the only proven marker for asbestos-related lung cancer is
asbestosis. As evidence of this, he discusses a study of 234 lung cancer patients with pathologi-
cal evidence of significant asbestos tissue burden. All but 10 also had evidence of asbestosis.
Cagle concludes as follows:

From the point of view of the pathologist, asbestosis is an unambiguous marker
not only of a tissue burden of asbestos sufficient to cause a risk of lung cancer
but also of individuals whose tissues are susceptible to the effects of that tissue
burden. Asbestosis is the most consistent marker of asbestos-related lung
cancer in the literature to date and has a basis in current molecular theories of
disease similar to many other inflammatory or fibrotic diseases associated with
an increased risk of lung cancer, including diseases caused by tobacco smoke.
Tobacco smoke is sufficient by itself to cause the vast majority of lung cancers in
workers with asbestos exposures. Asbestosis establishes the link between a

> Weiss, W. Asbestosis: a marker for the increased risk of lung cancer among workers exposed to asbestos. Chest. 1999
Feb: 115(2); 536-549.

¢ Cagle, PT. Criteria for attributing lung cancer to asbestos exposure. American Journal of Clinical Pathology. 2002 Jan;
117(1): 9-15.
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lung cancer and asbestos exposure even when the patient also was a tobacco
smoker. Since there is no other marker, for example, a molecular genetic marker,
available to link a lung cancer to asbestos exposure, currently there is no basis
in the absence of asbestosis for assuming that an individual lung cancer is
caused by asbestos or asbestos and tobacco smoke combined rather than by
tobacco smoke alone.

Based on the epidemiological evidence noted above, the facts of the claim and the opinions of
the Review Division medical advisor and Board internal medicine consultant, I conclude the
following;:

+ The worker has been diagnosed with carcinoma of the lung with no evidence of asbestosis,
pleural thickening, or fibrosis.

+ The worker was exposed to asbestos while in the course of his employment. The extent and
duration of the exposure is not clear and further investigation would not likely produce
additional accurate information.

+ The worker’s risk of developing lung cancer as a result of cigarette smoking is high and, in
fact, is considerably higher than the risk for asbestos exposure alone. By far the most common
cause of lung cancer in the vast majority of individuals is considered to be cigarette smoking.

+ Theissue of whether cigarette smoking and asbestos exposure are synergistic with respect
to the development of lung cancer is controversial. It would appear that more recent studies
have concluded that this is not the case. In addition, even if this is the case, it does not prove
causation in an individual without evidence of asbestosis or pleural disease.

+ Thereis general agreement that the presence of asbestosis and pleural plaques are a marker
for asbestos exposure and that this is a risk factor for lung cancer. There is far less agree-
ment on whether asbestos exposure without asbestosis or pleural plaques is a risk factor for
the development of lung cancer.

+ With respect to this last point, I acknowledge that there is a considerable body of opinion
which states that individuals exposed to asbestos are at greater risk of developing lung
cancer even in the absence of pleural disease or asbestosis. I am, however, persuaded by the
opinions of Weiss and Cagle; the Board internal medicine consultant, who is familiar with
the literature; and the Review Division medical advisor, who has done a recent literature
review. I conclude from these opinions that, at best, there may be an increased risk of lung
cancer in asbestos-exposed workers without asbestosis or pleural plaques but this risk has
not been proven to be statistically significant.

+ Ifind that the evidence is insufficient to conclude that the worker in this case developed lung

cancer as a result of an occupational exposure. I find it more likely that this disease resulted
from his significant history of cigarette smoking. As a result, I deny the applicant’s request.

Conclusion

As aresult of this review, I confirm the Board’s decision of July 15, 2004.
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Decision of the Review Division

Number: 22274

Date: November 19, 2004
Chief Review Officer: Joe Pinto

Subject: Extension of Time —

Failure to Copy Authorized Representative

The worker seeks an extension of the 90-day statutory time limit to request a review of a
June 15, 2004 decision of the Workers” Compensation Board (the “Board”).

The statutory time limit expired on September 21, 2004. This includes the eight-day grace
period provided for mailing of decisions in subsection 221(2) of the Workers Compensation Act
(the “Act”). The worker’s request for review was received on September 27, 2004, six days
beyond the statutory time limit to request a review.

Subsection 96.2(4) of the Act authorizes the chief review officer to extend the time to file a

request for review where special circumstances existed which precluded the filing of a request
for review within the 90-day time period and where an injustice would otherwise result.

Issue
The issue is whether special circumstances existed which precluded the filing of a request for

review within the 90-day time period and, if so, whether an injustice would otherwise result if
an extension were not granted.

Background

The Board decision letter of June 15, 2004 advised the worker with respect to his long-term
disability entitlement and provided details as to the manner in which it was calculated.

The second to last paragraph of the decision letter of June 15, 2004 stated:
If you disagree with this decision, you have the right to request a review by the
Review Division. A request for review of this decision must be filed within

90 days from the date of this decision letter. Please see the enclosed appeal
pamphlet for further information.
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Submissions
The worker’s legal counsel submits that:

+ The worker’s medical condition is such that he has difficulty with his memory and stress
and is unable to efficiently manage his claim,

+ Counsel has represented the worker with respect to all aspects of his claim since October 14,
2003, and which has included two prior requests for review before the Review Division in
relation to other Board decisions,

+ Any and all correspondence to the Board or the Review Division from the worker has been
drafted by counsel, on whom the worker has relied totally for assistance,

+ The worker was under the impression that counsel had been copied on all decisions
rendered under his claim, and which had been the case, with the exception of the decision
letter of June 15, 2004,

+ Counsel discovered the existence of the decision letter of June 15, 2004 only after reviewing
a decision of the Review Division, dated September 27, 2004, which had referenced the
decision of June 15, 2004, and following which, counsel contacted the Board officer to
confirm the existence of the June 15, 2004 decision,

+ The Board officer confirmed that the decision letter of June 15, 2004 had been mailed only to
the worker,

« Counsel was mailed a copy of the decision letter of June 15, 2004 at which time counsel
promptly filed a request for review of that decision on the worker’s behalf, and

+ Since the signing by the worker of the authorization document on September 23, 2003, the
worker had been of the view that all decisions on his claim would be copied to counsel and,
accordingly, the worker did not think it to be necessary to contact counsel upon the worker
receiving the decision letter of June 15, 2004.

Practices and Procedures

Item B2.4.2 of the Review Division’s Practices and Procedures provides guidance in determining
whether to grant an extension of time. The chief review officer must first be satisfied that
special circumstances existed which precluded the filing of the request for review within the
90-day time period. No consideration is given to the merits of the request for review. If the
worker’s reasons do not amount to special circumstances, no furthe