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Richmond, B.C.
March 25, 2004

PROCEEDINGS COMMENCED AT 8:55 A.M.

THE CHAIR: Good morning and welcome. This
is the fourth in our series of public hearings on the
Proposed Amendments to the Occupational Health and Safety
Regulations. We have been iIn Prince George, Nanaimo and
Kelowna. I would just like to let you know that the
transcripts from the Prince George and Nanaimo sessions are
now available on our website and transcripts from today
will be ready within about a week and will also be
available on our website.

The purpose of this public hearing 1is to
give you the opportunity to comment on proposed amendments
to the Occupational Health and Safety Regulations regarding
Occupational Environment Requirements; Workplace Conduct
and Violence in the Workplace; Noise, Vibration, Radiation
and Temperature; Fall Protection; Ladders, Scaffolds and
Temporary Work Platforms; Agriculture, and a number of
miscellaneous sections i1n the Occupational Health and
Safety Regulation. In addition, we are here to listen to
comments on proposed policy amendments related to
Occupational Exposure Limits for Chemical Substances.

We are here today to listen to your remarks.
To ensure that we proceed in a timely manner we ask that
you keep your presentation to the time that you“ve been

assigned. Richmond has a very fTull agenda, all the spots
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THE CHAIR
(Introductory remarks)

have been taken and we®ll give you a one-minute sign when
you"re nearing the end of your allotted time.

A transcript of your comments will be made.
IT you do have additional written material to leave with
us, please do so. Both oral and written submissions will
form part of the public hearing record. The deadline for
receipt of any written materials i1s 4:30 on April 16th,
2004 and we are accepting written submissions whether or
not you actually make an oral presentation here today.

Prior to the commencement of the public
hearings the WCB hosted technical information sessions in
eight locations across the province. These sessions were
intended to provide interested parties with an overview of
the proposed amendments and an opportunity to engage with
technical experts to determine potential implications and
possible implementation challenges.

I wish to take this opportunity to thank
those of you and your organizations who participated iIn the
technical information sessions.

This public hearing represents the Tformal
consultation process. Once the hearing process 1is
complete, written and oral submissions will be examined.
The Board of Directors is the decision-making body of the
WCB and they will have access to all of the submissions

prior to making their final decision on each proposal.
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MARK THOMPSON, LINDA KINNEY,
MILES MUIR
(SHAPE)

Once again, this 1iIs your opportunity to be
heard on these iImportant issues. Thank you for vyour
interest and involvement. We look forward to hearing your
Views.

Our Tirst speaker this morning is Mr. Mark
Thompson.

PRESENTATION BY MR. MARK THOMPSON, MS. LINDA KINNEY AND MR.
MILES MUIR ON BEHALF OF SAFETY & HEALTH IN ARTS PRODUCTION
AND ENTERTAINMENT:

MR. THOMPSON: Good morning. My name is, as
you said, Mark Thompson, and 1 represent SHAPE, Safety &
Health iIn Arts Production and Entertainment. On my left is
Linda Kinney, who is our General Manager and on my right 1is
Mr. Miles Muir from Vancouver Civic Theatres, and Miles is
one of our Directors.

We are governed by our Directors,
representing workers and engagers in motion picture and
performing arts. The association was formed six years ago
to deal with the special problems for the entertainment
sector identified in the Regulation review of the 1990s.

This iIs not a particularly dangerous
workplace, but there are special problems and SHAPE is the
liaison with the WCB. It does training and prepares safety
materials for the industry and we“ve brought a few samples

of our training materials for you today so you"ll have an
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MARK THOMPSON, LINDA KINNEY,
MILES MUIR
(SHAPE)

indication of some of the work that we do.

This is a pretty big industry. We estimate
45,000 British Columbians are employed: 15,000 1in the
performing arts and 30,000 in motion pictures. They
contribute about $2 billion to the provincial economy each
year.

Now, 11l speak to the special problems of
the entertainment industry. Keep in mind that the purpose
is 1llusion. We want to transform the audience from a day-
to-day reality iInto some other area psychologically and
some cases physically. So that regulations designed for
conventional workplaces can destroy the illusion so other
procedures have to be used to protect workers® health and
safety. So that"s the general problem.

Now, we have a couple of general comments on
the proposed amendments and then we have a number of
specific comments. We have a full copy of our brief, and
rather than give It to you in writing here today, we"ll
submit it electronically so you can mount it on the website
conveniently.

The Tfirst general comment we have is that
the reliance on the Guidelines is problematic. We"re not
sure of their status. We find regulatory language
transferred from the old Regulations into the new

Guidelines. The use of the word "must" indicates that the
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MARK THOMPSON, LINDA KINNEY,
MILES MUIR
(SHAPE)

Guidelines, In fact, are mandatory or will be taken to be
mandatory. In our view, Guidelines should be just that,
guides to help iInspectors and parties Iinterpret the
Regulations.

We believe that Guidelines should be
developed in consultation with affected parties and that
Guidelines should be drafted and amended in accordance with
protocols known to the public. As 1 walked 1n a fTew
minutes ago | was handed a new draft Guideline on Violence
in the Workplace. That"s the Tfirst we knew of 1it. |
prepared my remarks last night based on the information we
had. That"s an example of the problems that can arise.

Now, 1f we"re going to use Guidelines, the
new regulatory system presents an opportunity for SHAPE and
the WCB to produce Guidelines jointly that reflect the
special circumstances of the industries. The parties
wanted such recognition in the Regulations and, frankly,
were unsuccessful. IT the Guidelines were more flexible,
that means that we can work together. So we recommend that
SHAPE and the WCB collaborate on Guidelines for the
entertainment industry. And many subjects are covered 1iIn
the Safety Bulletins for the Film Industry, published in
California and adapted for use 1in British Columbia. So
that"s the raw material of something that we have In mind.

The second general comment 1i1s that WCB
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MARK THOMPSON, LINDA KINNEY,
MILES MUIR
(SHAPE)

Regulations should avoid duplication of requirements from
other agencies. Looking here at the Jlunchrooms and
washrooms, there®s a risk of double jeopardy for employers.
Moreover, the Occupational Environment Regulations don"t
address the special problems of our members, which 1is
temporary eating areas.

Now, several parts of the proposed
Regulations create problems for this industry. The
proposed amendment on Workplace Conduct and Violence, at
least as we understand it as of last night, are too far-
reaching, they are not performance-based, they duplicate
the jurisdiction of other agencies and are too specific.

So, for example, section 4.27, Risk of Improper Conduct,

says:
IT there is any risk of improper conduct the
employer must do...

Et cetera, et cetera. Well, 1i1t"s hard to 11magine a

workplace without "any risk™ and that maybe "significant
risk’ would be appropriate in that situation, 'reasonable
apprehension of risk™ or something like that.

SHAPE members have policies covering
violence and we support the iIntent of the Regulation, but
the language raises too many problems, such as calls for
assistance, duplication of responsibilities with other

agencies. So we recommend that the amendment to Part 4 be
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MARK THOMPSON, LINDA KINNEY,
MILES MUIR
(SHAPE)

withdrawn, revised in consultation with the parties and
introduced in a more simple form.

Now, there are some specific parts of the
Regulations that create problems for our industry.

One 1s the use of fall protection. The most
obvious issue there is stunts. Many stunts in films and
some in performing arts involve fTalls or potential fTalls
and the Fall Protection Regulations would Create
difficulties 1T applied literally.

The second one is the use of harnesses or
belts, and here my Directors urged me to have you think of
Peter Pan. You"ve seen Peter Pan on stage or on TfTilm
flying around, and so forth. Obviously, i1f Peter Pan had
an industrial kind of harness on, the illusion that | spoke
about a few minutes ago would be destroyed. So we need
some Tlexibility, either iIn the Regulations or more likely
in the Guidelines, to enable performers to have adequate
fall protection, we"re not arguing against that, but one of
a type that"s not standard but preserves the illusion.

Another one i1s ladders and scaffolds.
Again, you don"t think about i1t but you®ve probably seen a
performer standing on a ladder, one foot on the ladder,
singing or emoting in some way. Well, that"s a ladder, it
falls under the Regulation. It"s not meant to be a work

ladder in the conventional sense, but i1t is a ladder. It"s
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MILES MUIR
(SHAPE)

manufactured on site. They"re checked for safety, but some
recognition has to be given of the special conditions.

The scaffold could also be a riser that"s
used on the stage. Miles puts those in all the time. It"s
a different use than the normal scaffold that people use iIn
construction, let"s say.

The Regulations on headgear could cover
performers. Things are flying around and, once again, we
don"t expect a performer to be wearing a hardhat and so
some recognition has to be even there.

And the final 1issue we have 1Is cranes,
cranes and hoists. They should be distinguished. They"re
used very differently iIn our industry, the two pieces of
equipment. Cranes are vrented 1iIn the Ffilm industry
universally where the producer rents a crane with an
operator. The producer 1is not qualified to judge the
abilities of the operator to run the crane safely, and at
the moment there 1is no mechanism for establishing that
competence. Unions tell us they can"t do that, although
the language refers to unions.

What we would Ulike 1s for the WCB to
identify training programs or schools, whereby a person who
IS operating a crane can be certified as competent to do so
in a safe manner, and then the producer will know that the

crane and the operator are both safe when they arrive on
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CATHERINE KIDD
(Vancouver Coastal Health)

the set.

I think my time is up and thank you for your
attention. IT you have any questions, 1711 let Miles and
Linda answer them.

THE CHAIR: Thank you very much, Mr.
Thompson.

MR. THOMPSON: Okay. Here are the copies of
some of our materials and we will get you an electronic

copy of the full brief, which iIs quite a bit longer than

this.

THE CHAIR: Thank you very much.

MR. THOMPSON: Thank you.

THE CHAIR: I would just like to take a
moment. 1 realized when Mr. Thompson introduced his table

that 1 hadn®"t iIntroduced my table. My name is Margaret
Eckenfelder and I am the Panel Chair. On my left is David
Young, Vice-Chair, and on my right is Mark Powers, Legal
Counsel and my timekeeper.

Our next speaker i1s Ms. Catherine Kidd.
PRESENTATION BY MS. CATHERINE KIDD ON BEHALF OF VANCOUVER
COASTAL HEALTH:

MS. KIDD: Thank you and good morning. |
would like to thank you for this opportunity to speak to
the proposed amendments to specifically the Violence

Regulations.
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CATHERINE KIDD
(Vancouver Coastal Health)

As you indicated, my name 1is Catherine Kidd
and I am the Regional Director for Employee and Workplace
Health and Safety for Vancouver Coastal Health. In my
position 1 am responsible for leading a team of health and
safety professionals to develop programs and advise
managers and staff in all areas pertaining to the health
and safety of our employees.

Vancouver Coastal Health has over 24,000
employees engaged in delivery of healthcare services in
Richmond, Vancouver and the North Shore, which includes up
to Powell River and Pemberton. We serve one-quarter of the
population of British Columbia through services provided in
12 hospitals and numerous diagnostic and treatment centres.
We also provide public health and community healthcare
through health centres and home care agencies. Residential
care and rehabilitation facilities are also a large part of
our programming.

I am here on behalf of Vancouver Coastal
Health to speak about our concerns regarding the proposed
changes to the Workplace Conduct and Violence 1in the
Workplace Regulation. I would Ilike to provide some
recommendations regarding those proposed changes.

First of all, 1 would like to underscore and
emphasize that violence iIn the workplace is of deep concern

for our health authority. Violence of any nature 1is
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CATHERINE KIDD
(Vancouver Coastal Health)

unacceptable and control measures and management of risks
relating to workplace violence and aggressive behaviour is
a prime objective of our organization. We support any
efforts to reduce the risk of violence.

Our concerns are, however, that the proposed
regulatory changes will not in any way reduce the risk of
violence and will, at best, divert attention and activities
away fTrom control measures known to work and, at worst,
will create uncertainty and may even increase the risk of
violence. Some of our major concerns regarding the
proposed changes are as follows:

While the intent of the proposed changes is
to reduce the risk of violence iIn the workplace, we fail to
find any evidence to support a conclusion that the proposed
changes will reduce the risk of violence.

The proposed changes were precipitated by
the recent Kamloops Coroner®s jury report. However, the
Jjury"s recommendations pertain to one specific and very
tragic incident. We believe that it Is not inappropriate
for the Board to extrapolate those recommendations to all
industry in B.C., especially In the absence of any evidence
of their efficacy in reducing the risk of violence. In
reviewing the Kamloops case, it appears that even if these
Regulations had been in place and adhered to, the tragic

events i1n Kamloops would not have been prevented.
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CATHERINE KIDD
(Vancouver Coastal Health)

The proposed Regulation introduces a
requirement to complete risk assessments and violence
control plans based only on a perception of a threat of
violence. This requirement will render the Regulation
ineffective, we believe, as i1t is not possible to reduce
risk based solely on perception. We believe that the
proposed changes would place the Board and employers in an
impossible situation of trying to assess, control and
regulate perceptions.

The proposed Regulation seeks to regulate
behaviours, which are already regulated under other
agencies and agreements. For our industry this includes:
Human Rights, the Criminal Code and our Collective
Agreements. Employers such as Vancouver Coastal Health
already have policies that regulate harassment and
inappropriate behaviour. There is also extensive language
in the collective agreements that govern activities around
these issues. Adding increased regulations around worker-
to-worker behaviours can only cause increased confusion and
chaos as these matters are managed in the workplace.

VCH 1s concerned that the inclusion of
worker-to-worker violence and mandatory reporting
requirements will pit worker against each other and may
hinder workers from reporting their concerns.

A further concern regarding the mandatory
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CATHERINE KIDD
(Vancouver Coastal Health)

incident reporting is the very definition of violence. In
healthcare we treat many patients and residents who are
cognitively i1mpaired. For example, long-term care
facilities have an ever-increasing number of residents with
dementia kinds of conditions. These residents may display
aggressive behaviour of a non-deliberate sort to many
individuals many times in a day. Does this constitute a
threat of violence? |Is it appropriate for an employer to
submit what could be thousands of added incident reports to
WCB, especially iIn relation to a threat of violence? We
do not believe that this will in any way reduce the risk of
violence or make a meaningful contribution to the safety of
healthcare workers. As employers, we are working with our
staff to assess, control and reduce risk of iInjury in
situations such as this 1iIn order to 1insure our staff
safety.

We are also concerned with the use of
Guidelines, as they seem to be prescriptive rather than
actually being used as "guidelines”™ in the true sense of
the word. And I would just like to support the comments of
the previous speaker i1n relation to the use of Guidelines.
In our reading of the Guidelines, which 1 haven®t had a
change to review the changes to them, there are examples of
social situations, which according to the Guidelines may

result iIn behaviour that requires the employer to do an
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FRANCES KERSTIENS
(HEABC)

assessment and control plan. Expanding the mandate beyond
the actual workplace places the employer and the Board in
an untenable situation.

In summary, Vancouver Coastal Health®s very
strong recommendation 1s that the proposed regulatory
requirement be withdrawn and reviewed. There has been no
evidence put forth by the Board that the current Regulation
iIs Ineffective. And we submit there i1s no evidence that
the proposed amendments will In any way reduce the risk of
violence.

Thank you.

THE CHAIR: Thank you very much.

The next speaker is Frances Kerstiens.

PRESENTATION BY MS. FRANCES KERSTIENS ON BEHALF OF HEALTH

EMPLOYERS ASSOCIATION OF B.C.:

MS. KERSTIENS: Good morning. Can 1 go
ahead?

THE CHAIR: Certainly. 1 was just going to
do a volume check. Can people hear it in the back of the
room all right?

MS. KERSTIENS: Is this okay?

THE CHAIR: Yes.

MS. KERSTIENS: Great, thank you very much.

Well, good morning, Panel. My name 1is

Frances Kerstiens and 1 am here representing the Health
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FRANCES KERSTIENS
(HEABC)

Employers Association of British Columbia. HEABC
represents a diverse group of over 350 publicly funded
health care employers and this includes the entire spectrum
of health care employers from acute care, long-term care,
community, public and mental health and includes
approximately 100,000 employees throughout the Province of
British Columbia.

At the outset 1 would Ilike to say how
pleased 1 am to see representatives from Vancouver Coastal
Health, the Province Health Services Authority and the
Healthcare Safety Professionals Association in the audience
today. I believe that their presence here is a real
testament to the importance of the regulatory review
process, as well as the iImportance of the specific
regulatory amendments before the Board and this Panel.

The submission which I am about to present
has been prepared with the co-operation and the support of
the six regional health authorities, as well as the
Healthcare Safety Professionals Association.

I will be forwarding a full written
submission with respect to all of the proposed regulatory
amendments, with the exception of Agriculture. However,
due to the time limitations of this presentation, I will be
addressing my remarks primarily to the proposed amendments

to Part 4 of the Regulation pertaining to Workplace Conduct
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FRANCES KERSTIENS
(HEABC)

and Violence in the Workplace.

With respect to the provisions of Hazardous
Conduct, it i1s our recommendation that the proposed changes
be deleted or withdrawn and that they revert back to the
original Regulation, as this iIs written that:

A person must not engage in any conduct,

including horseplay, practical Jjokes,

unnecessary running or jumping, that may
create or constitute a hazard to workers.
It is impossible to define "unnecessary” and we submit that
it"s appropriate to delete this and use what you had
before.

With respect to the Violence Regulation, |
want to say that HEABC fully supports the Board®s attempt
to reduce the risk of iInjury due to violence 1iIn the
workplace and to echo Catherine Kidd"s statements in that
regard.

We are, however, extremely concerned about
the process used to develop the proposed Regulation, as
well as the Regulation itself. Now, the 1intent of the
proposed amendment 1is presumably to reduce the risk of
injury through violence in the workplace and, as stated, we
are fully in support of this objective. However, the Board
has not made i1t clear or offered any evidence as to why

this aim cannot be accomplished within the current Violence
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FRANCES KERSTIENS
(HEABC)

Regulation. The proposed Regulation i1s extremely vague and
mandates a process of reporting, assessment and control of
violence, based largely on the perception of a potential
for violence or threats thereof, both in the workplace, but
of particular concern to employers, outside of the
workplace and outside of the employment relationship. We
don"t support that.

The Board, in developing the proposed
Violence amendments has stated that they arise out of the
Kamloops Coroner®s jury report and we submit that the
Board®s reliance on this report is completely
inappropriate. The Kamloops jJury®s recommendations were
provided by a panel of laypersons In response to a very
specific event precipitated by a very specific set of
circumstances.

The event, obviously, which occurred in
Kamloops 1s extremely tragic for those involved. However,
what happened is a rare occurrence and it is iInappropriate,
in our view, to implement the findings of the jury to the
entire employment community in British Columbia. This 1s
especially so, given that the WCB"s own accident
investigation report into the events of Kamloops concluded
that there was no violation whatsoever of any Health and
Safety Regulation, nor was there any specific evidence that

the subject of the investigation ever verbally or
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FRANCES KERSTIENS
(HEABC)

physically threatened anyone with violence prior to the
horrible events which unfolded.

HEABC strongly submits that the Board has an
obligation as a health and safety regulatory agency to
develop proposed Regulation on the basis of the best
available evidence. In review of the other proposed
amendments to the Regulation, which are before you today,
it i1s clear that the Board has relied on the best objective
available evidence 1n proposing amendments to other
regulations, such as CSA and ACGIH, to name a few.

Unfortunately, with respect to the proposed
Violence Regulation, the Board has not used an evidence-
based approach and has not provided any documentation to
support that the proposed amendments will have any use or
effect in reducing the risk of injury due to violence. It
has simply adopted and even expanded on the Kamloops
recommendations.

Again, we strongly submit that the Board has
an obligation to propose regulatory change based on the
best available evidence of injury prevention and reduction,
and this has not occurred with respect to the proposed
changes to the Violence Regulation.

Regulatory development and amendment must be
based solely on health and safety considerations relating

to reduced risk of injury, not on political considerations.
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FRANCES KERSTIENS
(HEABC)

We are also concerned with the extremely
vague nature of the proposed Regulation as it pertains to
Improper Conduct and Threat of Violence, the definitions of
which are murky and based on an individual®s subjective
perception or belief that an activity may escalate to
violence, or threat of violence. And consistent with the
two previous speakers, i1t"s our position that such
definitions, which are so unclear, place employers iIn a
situation of trying to assess and control perception. And
this is an impossibility; one cannot do that.

Given the Jlack of clarity around these
definitions, 1t 1s our position that the resultant
uncertainty may, iIn Tfact, lead to an increased risk of
injury from violence. We need clarity in this process and
it doesn™t exist in the proposed Regulation.

In our opinion the proposed Regulation
assumes that all behaviour can be predicted and controlled,
and we know from the horrible experiences of Kamloops and
Mission Hospital and Surrey Hospital, that this 1is
incorrect. It 1s important iIn regulation to have clarity
in both definition and process for assessment and exposure
control.

A Tfurther concern 1is that the Regulation
uses the term, ™"at or arising out of the workplace™.

According to the proposed Violence Guidelines, from pre
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FRANCES KERSTIENS
(HEABC)

last night, the proposed Regulation i1s iIntended to 'cover
behaviours that are related to the workplace but do not
necessarily occur at the worksite”, such as social
situations. This expansion of definition is inappropriate,
as neither the Board nor the employer have the jurisdiction
or ability to regulate all social or personal behaviour
outside of the workplace.

Furthermore, the term "at or arising out of
the workplace™ 1s i1nconsistent with other sections of the
Workers Compensation Act, such as section 5(1), which
provides compensation Tfor personal iInjuries which arise
both "out of and during the course of employment”. And it
IS 1Inappropriate for a regulation to be iInconsistent with a
provision of the Act.

Furthermore, the Workers Compensation
Amendment Act 2002 states that mental stress caused by a
decision of the worker®s employer relating to the worker*s
employment is not compensable. However, the amendment
proposes to regulate perception of threat relating to a
worker®s employment and again this leads to contradictory
provisions between the Act and the Regulation.

The proposed Regulation places the Board in
a situation where it Is expected to investigate situations
which are primarily labour relations or human resources in

nature. And unfortunately we have seen the somewhat
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disastrous consequences of that within the Discriminatory
Action provisions of the Act and we don"t want to see a
repeat in these Violence Regulations. So we strongly
request that the language pertaining to at or arising out
of the workplace be amended accordingly to reflect section
5(1) of the Act or be deleted altogether.

The proposed amendments seek to regulate
behaviours, as the previous speaker also submitted, which
are clearly regulated under other pieces of legislation by
other bodies: the Criminal Code, Human Rights, collective
agreements. The Board has not provided any evidence that
it has the resources or the expertise to IiInvestigate
perception of misconduct or potential threats of violence
within the context of a labour relations problem or a human
resources problem. And again we"ve seen that unfortunate
example In the Discriminatory Action provisions.

Sections 4.29 and 4.30 provide for mandatory
worker reporting of threats of violence, violent acts and
witnessing of violence. This has the unfortunate potential
to pit worker against worker and we believe i1t could result
in underreporting of threat or violence, which would lead
to an iIncreased risk of injury due to violence.

These sections also mandate that an employer
Tile injury reports for all threats of violence and acts of

violence to the Board. Again, as has been alluded to




© 0 N o 0o b~ W N P

N N NN NN PR PR R R B P B R PR
g A W N P O © 0 N O O A W N+ O

22

FRANCES KERSTIENS
(HEABC)

earlier, this will result iIn a significant increase in the
number of reports being forwarded to the Board and, 1 ask,
for what purpose? Does the Board have the resource
capacity to deal with such an influx of reports? And 1
believe that i1t does not.

Furthermore, 1in healthcare, as again was
stated earlier, many patients and residents suffer from
serious cognitive impairment. That situation iIs
increasing, especially in our long-term care sector. And
this kind of 1impairment can result 1In unintentional
aggressive or 1inappropriate behaviour, and does the Board
consider this violence? And, i1f so, how would 1t expect
healthcare employers and workers to respond? It 1is
counterproductive to require mandatory reporting to the
Board, especially when the definitions of "threats of
violence™ and "violence”™ are so vague. And again 1 ask the
question: Where 1i1s the evidence that the mandatory
submission of all incident reports will reduce the risk of
injury due to violence? There is no such evidence. We see
it as simply an exercise iIn paperwork and nothing more.

Section 4.30(2) mandates that the employer
provide debriefing to workers, however provides no specific
definition of "debriefing". This section assumes that
debriefing always yields a positive result. We have

evidence, which we will be submitting 1iIn our written
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submission, that that isn"t always the case and that, 1iIn
fact, there can be negative consequences of debriefing for
the parties involved, which is something we obviously want
to avoid.

So why would the Board include a mandatory
provision, which could have negative consequences for
workers? Where is the evidence to support the benefit of
mandatory debriefing? It just doesn"t exist.

Section 4.31 requires employers to maintain
confidentiality. This is contradictory to the requirements
of sections 4.28, 4.28.1 and 4.30 of the proposed Reg,
which require consultation with joint committee members
when completing violence risk assessments. How does an
employer maintain confidentiality, especially in a worker-
to-worker situation when there are consultation
requirements with joint committees?

It"s not that we are against consultation
with the joint committees. However, In this case you have
a contradictory piece of regulation, which has the
confidentiality provision, and rightly so, but then turns
around and says but you have to consult with people.

Again, we believe this places both the
employers and workers 1in an impossible situation, which
again could dissuade people from reporting threats of

violence, and that 1is counterproductive to the basis of
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this Regulation.

One of the things in healthcare that we deal
with anecdotally is a belief throughout the industry that
there 1s a significant under-reporting of violent incidents
because of the nature of the patients and clients that we
serve, and there has been a move 1In recent years to
increase the awareness for our workers so that they do
report and action can be taken appropriately. We don"t
want to see a Regulation that"s going to possibly dissuade
people from reporting.

And finally, we are concerned about the
complete lack of policy development with respect to the
proposed Regulation. The Board has developed Guidelines,
however they do not constitute published policy of the
Board, so they are not subject to stakeholder input, nor
are they valid during any appeal process. In effect, the
Board has no official guiding policy with respect to the
implementation of the proposed Regulation, which we believe
simply adds to its vagueries (sic) and makes compliance and
enforcement impossible.

So 1t 1s our very strong recommendation that
the proposed Violence Regulation be withdrawn. The current
Violence Regulation effectively addresses the goal of
reduced risk of injury and violence and perhaps can be

worked on as one of the previous speakers alluded to.
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However, the proposed amendment before you, In the absence
of any supporting evidence, will not reduce the risk of
injury due to violence and will only serve to create
uncertainty about this 1issue for workers, employers and
Board Officers, and again we believe this could actually
increase risk of injury due to violence.

Now 1*"m going to switch topics.

With respect to the Radiation proposals. We
will be preparing a fTairly lengthy submission for you on
this, but just for the purpose of the record here, 1 would
like to state that we are generally 1iIn support of the
proposed changes. Again, we will be giving you a little
bit more detail.

With respect to Part 7, Noise, Vibration,
Temperature, we don"t have any particular comment on the
proposed changes. Although there are concerns that the
sections on Heat Exposure and Cold Exposure provide little
information that we feel would be of use. And again, given
the vagueries (sic) of this section, we are concerned about
how an officer would measure compliance with the
regulation.

And finally, with respect to Confined
Spaces, HEABC supports the inclusion of the phrase "except
as otherwise determined by the board” iIn the definition on

"confined space'™. We have some concerns with some of the
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other wording and we will be addressing those iIn detail 1iIn
our written submission, but generally we support the
Regulation.

And that"s 1t. We"ll get you a written
submission, probably in the next week. Any questions?

THE CHAIR: Thank you very much.

MS. KERSTIENS: Thank you.

MR. POWERS: Actually 1 do have a question

for you.

MS. KERSTIENS: Certainly.

MR. POWERS: It may be that 1 just missed
part of the presentation. IT 1 understand correctly, you

said that there 1is significant underreporting of violent
incidents or threats of violence as it comes from patients?

MS. KERSTIENS: We believe there is, yes.

MR. POWERS: And then you have indicated
that you thought the proposed Regulations would discourage
reporting?

MS. KERSTIENS: Yes.

MR.  POWERS: What 1is 1t about the
Regulations or why do you see that they"re going to
discourage reporting even further?

MS. KERSTIENS: A number of reasons. One 1is
the worker/worker provision.

MR. POWERS: But that wouldn®t apply where
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iIt"s patients.

MS. KERSTIENS: Not with patients. Okay.
So for with patients the proposed Regulation as it is
before you is extremely vague in terms of its definition.
And with the mandatory reporting, | don"t see that many
healthcare workers are going to take the time out to be
filling In reports on people, on their patients who they
have an affinity for, who are cognitively 1iImpaired or
physically impaired, and who ©perhaps Jlash out or
demonstrate whatever type of behaviour. They"re going to
not do that. IT the removal of the "mandatory'™ and the
inclusion of some guidelines on when to report those kinds
of iInstance, then 1 think we would have a better
opportunity to have an increase in the number of reports.

MR. POWERS: Thank you.

MS. KERSTIENS: So 1t"s a definition and
people don"t like ™"mandatory"™ and they“re not going to do
it. So | don"t see that this is going to contribute to an
increase. What we"re trying to do is to educate staff, to
allow them to report, provide opportunities for them to
report, also to define what is violence.

You know, in the past in our industry and in
the social service industry it was considered part of the
job. Well, we"re saying it"s not part of the job and

working trying to set up mechanisms iIn our health
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authorities with the Occupational Health and Safety Agency
for Health Care, which has been established, to educate
people and provide them the permission to report. This
won"t do 1i1t, especially if it"s mandatory, and if 1it"s
being done on patients.

Does that answer your question a bit?

MR. POWERS: 1 believe so, thank you.

MS. KERSTIENS: Okay.

THE CHAIR: Thank you very much.

MS. KERSTIENS: Thank you.

THE CHAIR: Our next speaker is Mike Clarke.
PRESENTATION BY MR. MIKE CLARKE ON BEHALF OF THE B.C.
GOVERNMENT AND SERVICE EMPLOYEES®" UNION:

MR. CLARKE: Good morning. Members of the

Panel, ladies and gentlemen, 1 am here on behalf of 58,000
members of the B.C. Government and Service Employee®s
Union. Brother Heyman, who was scheduled to appear before
you, 1is unable to do so due to pressing and urgent
business, which 1 apologize for, and he has asked me to
make the union®s presentation in his place.

My name 1is Mike Clarke and 1 am a Vice-
President of the BCGEU. One of my responsibilities is to
chair the union®s provincial executive Occupational Health
and Safety Committee, which 1is responsible for developing

the union®s views in this policy area.
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We come to address the proposed changes to
Part 4 of the Regulation. First we would like to discuss
the proposed sections 4.24 through 4.31. These deal with
what the proposed Regulation calls Hazard Conduct and
Violence In the Workplace.

Our interest in this portion of the
Regulation should come as no surprise in light of the
workplace murders and suicide which occurred in Kamloops at
the Ministry of Water, Land and Air Protection in October
2002. The overwhelming number of workers i1mpacted,
including one of the murder victims, were or remain members
of the BCGEU. The event was a tragedy for the workers and
the families i1nvolved, a source of sorrow and apprehension
for the community and a trigger for some of the changes
which are proposed.

Since then, there have been public reports
of other acts of violence by supervisors upon subordinates
in the public service. While these have been less
injurious, they serve to keep the issue of violence among
workers before us.

We"re also concerned with the changes made
in the Regulation because a growing proportion of our
members work in healthcare and various forms of social
services. These are both occupational areas where a high

proportion of B.C."s workplace violence occurs.
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The media model of workplace violence is
that of a disgruntled worker carrying out acts of great
violence upon co-workers. The actual norm for violence
related to work involves a client, a patient or a customer
assaulting or abusing a social worker, a home support
worker, a retail worker, a nurse or a nurse"s aide.

Data collected iIn Europe shows that nearly
half of all violence at work occurs iIn the health and
social service sectors. Canadian data shows much the same
thing.

It is against this background that we have
evaluated the proposed changes to what was called iIn the
past ""Workplace Conduct™ and "Violence in the Workplace™.

There would appear to be one overriding
concern in the drafting of all the recently proposed
changes to the Regulation. That i1s the adoption of a
performance-based as opposed to a prescriptive mode of
regulation.

The preference for performance-based
regulation 1iIs expressed 1iIn the treatment given to risk
assessments and to preventative measures to the proposed
Regulation. Gone are the existing Regulation®s requirement
that violence risk assessments meet certain specific tests
and that preventative procedures and policies meet certain

specific goals. In their place are vague generalized
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requirements for assessments of an unspecified character
and prevention plans without objectives.

There is reference iIn the explanatory notes
to Guidelines that will specify the appropriate components
for violence risk assessments and prevention plans. These
changes demonstrate what is wrong with the preference for
performance-based regulation in the occupational health and
safety realm.

The proposed language 1is opaque. Its
meaning is unclear unless you know the special meaning of
the terms used. What is "an assessment of the risks..."?
IT they don"t already know, neither workers nor managers
can find the answer out from the Regulation itself.
Instead, as it"s written, it is iImpossible to know that
there 1i1s even such a thing as a proper assessment as
distinct from an inadequate one.

In the workplace a well-written regulation
is a like recipe in a cookbook. It tells, in plain words,
what the 1ingredients are for acceptable health and safety
practice. It eliminates the arguments between workers and
managers about how much iIs enough.

Performance-based regulation, such as that
exemplified by 4.28, will simply feed argument or promote
confused silence and muddling through.

The claim 1i1n the explanatory notes that
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additional information will be available in the Guidelines
glosses over the difference between an enforceable
regulation and an unenforceable guideline. Workers and
employers are seeking information about what they must do,
not what they might do. This section of the proposed
Regulation fails to provide that certainty for both workers
and employers. In the absence of certainty there will be
dispute and there will be repeated occurrences of post-
traumatic stress, Injury and harm.

Abandoning the performance-based mode and
retaining the prescriptions set out 1in the existing
Regulations will prevent those occurrences and those
disputes.

While the proposed Regulation pays little
attention to how risk assessments should be carried out or
what preventative plans must iInclude, it focuses a great
deal upon obligations to report and obligations to respond
to reports.

In general, safety regulation 1s about
preventing injury in the Tfuture. That means identifying
the hazards, developing preventative practices and harm
reduction strategies. The proposed Regulation®s focus on
report and response at the expense of risk assessment and
proper prevention plans appears to be better suited to

ascribing the blame for failure to report than to
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identifying the hazards and preventing future harm.

The proposed Regulation largely restates
much of what 1is 1In the existing Regulation 4.24 through
4_.31. However, it contains two novel features. The Tirst
iIs the requirement found iIn the proposed section 4.30(2)
requiring the employer to inform workers who are subject to
violence or who witness 1it, of the availability of
debriefing.

This iIs a welcome addition to the
Regulation. Critical incident stress debriefing 1is a
valuable tool for reducing injury to the psyche of workers
who have been exposed to violence, intimidation and threats
of violence. Without i1ts inclusion in the Regulation, many
employers and workers remain ignorant of its remedial
powers.

This 1s a good example of how the Regulation
can be an iInstrument for educating workers and employers on
the best health and safety practices. This new addition to
the Regulation is like many of the statements, which have
been cut out of various parts of the existing Regulation
through the changes that have been proposed or made iIn the
last two years. It places an obligation on the employer
while at the same time pointing the employer and the
workers towards means of meeting those obligations.

What 1is regrettable about the process 1is
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that 1n order to get one step forward, we are asked to take
several steps back.

The second novel feature concerns the
proposed section 4.31, which gives the employer the
discretion to hold information confidential with respect to
investigations into improper conduct, threats of violence
and violence. We believe that this provision, as written,
will not do anything to enhance the safety of workers. The
focus on confidentiality from persons other than the
employer addresses the wrong end of the problem.

Protection from retaliation by the employer,
supervisors, co-workers and others is a proven mechanism
for ensuring forthright reporting, when i1t is vigorously
enforced by the workplace parties and the Board.

Placing the discretion about disclosure in
the employer®s hands undermines the effective operation of
the bipartite structure at the heart of the occupational
and safety prevention system.

IT there is a case for confidentiality in a
particular situation, the determination should be made by a
prevention officer, rather than one of the parties whose
decision could appear to be biased or self-serving.

The various investigations made into the
Kamloops incident disclosed that it was fear of retaliation

by the employer that caused workers to be reticent about
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reporting abusive managerial practices. In that light it
is hard to see how giving the employer the power to
withhold information from the worker representatives on the
health and safety committee would have encouraged more
forthright reporting.

The drafters of the proposed Regulation have
made a distinction between potential, threatened and actual
use or attempted use of physical force so as to cause
injury. At the same time they have lumped together the
conduct of supervisors, co-workers, customers, clients and
patients. In the process they have obscured an important
distinction, one which we believe is critical to developing
effective violence prevention.

That distinction is between what health and
safety practitioners in the European Union call internal
and external violence. That i1s to say, the distinction
between violence among workers, including in  this
circumstance supervisors and other managerial personnel,
and violence to workers by those who are not workers in the
meaning of the Workers Compensation Act.

The distinction 1is critical because what
we"re dealing with Is two distinct sets of hazards rather
than a single hazard with many manifestations. Internal
violence has different causes than external violence.

Different risk factors need to be considered when assessing
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risks of internal violence than the risk factors to be
considered when assessing external violence. Different
preventative measures are appropriate to internal violence
than those applied to eliminate or reduce external
violence.

Internal violence, according to the
literature, 1s associated with jobs that have high
performance demands and low worker control. That is known
as the "demand-control model". It predicts that for
workers in such high-strain jobs there will be an iIncreased
incidence of violence. Essentially, according to this
model, high demand and low control produces large amounts
of negative stress, which iIn turn are associated with
increased incidence of bullying, intimidation and the use
of force against co-workers.

While there are complex mediating Tfactors,
including social supports, status and the presence or
absence of substance abuse, which enhance the likelihood of
internal violence in the circumstances of high-strain jobs,
there remains a greater chance of internal violence in the
circumstances of high demand and low control jobs.

Critical factors 1in assessing the risk of
violence among workers include things Hlike job design,
interpersonal relationships at work, work organization, the

management of  work, staffing levels, workload and
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scheduling. A control plan iIntended to reduce the risk of
violence among workers may include such things as job
enrichment, job rotation, procedures for dealing with work
overload, and development of consistent and transparent
policies and procedures for dealing with workplace
disputes.

While internal violence requires the
assessment of distinct risks and development of specific
and particular control plans, external violence, or
violence to workers by clients, patients, customers,
violent criminals and members of the public is by far the
most prevalent form of work-related violence here and
elsewhere.

External violence has different risk factors
associated with it than internal violence. These include
the physical environment of the workplace, the
circumstances of the workplace®™s external environment,
working alone, accessibility of cash and valuables, and
violence-prone client groups, among others. These
different risk factors lead to different control plans,
which may focus on physical organization of the workplace,
procedures for dealing with cash and valuables and the
like.

Thus, i1t can be seen the distinction between

internal violence, violence among workers and external
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violence, violence towards workers, 1is one of the most
significant implications of effective violence elimination
and prevention. The proposed Regulation thoroughly
obscures this distinction and for that reason should be
withdrawn.

In summary, it is our view that the proposed
Regulation with respect to Hazardous Conduct and Violence
in the Workplace should be withdrawn. We say this for the
following reasons:

(1) The proposed Regulation abandons the
prescriptive risk and control plan requirements which are
now found in the current Regulation.

(2) The proposed Regulation adopts
performance-based standards, which will reduce effective
prevention by the workplace parties and increase conflict
over what the standards are.

(3) The proposed Regulation®™s emphasis on
reporting structures will be more useful in after-the-fact
attribution of blame than the prevention of violence before
the fact.

(4) The proposed Regulation fails to
provide workers reporting iImproper conduct, threats of
violence and violence with protection from retaliation.

THE CHAIR: Excuse me.

MR. CLARKE: Pardon me?
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THE CHAIR: One minute.
MR. CLARKE: Oh, yeah, okay.
THE CHAIR: Your one-minute mark.
MR. CLARKE: It fails to provide workers

with protection  from retaliation by the employer,
supervisors, co-workers and members of the public. Thus it
makes reporting much less likely.

(5) The proposed Regulation abandons the
distinction between internal violence, for example,
violence among workers, and external violence, violence
towards workers.

Despite our belief that the proposed changes
are fTatally flawed and should not be adopted, we believe
that the existing Regulation on Workplace Conduct and
Violence in the Workplace must be improved and
strengthened.

Among the improvements to the current
Regulation that we support are the following:

(1) The prohibition of bullying,
intimidation and abuse in the workplace. The proposed
changes do this, but the rest of the changes are so
conceptually flawed that it should not be adopted.

(2) Risk assessments and violence control
plans to address the specific hazard of internal violence.

(3) Regulatory requirement for access to
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critical i1ncident stress debriefing. This, too, is iIn the
proposed changes, but those proposed changes are too flawed
overall to merit our support.

(4) Explicit protection from retaliation
for persons reporting improper conduct, violence or threats
of violence.

In our written brief we will set out in
greater detail what we believe would be an effective
replacement for the current 4.24 through 4.31.

In light of the time constraints we will
save our comments on the proposed changes to the
Occupational Environment Requirements to our written brief.

Thank you for your Kkind attention to our
submission.

THE CHAIR: Thank you very much. Questions?

Thank you very much.

We have now reached the point In the agenda
where we break. The next speaker i1s scheduled to begin at
10:15. There is coffee available and water at the back of
the room should you wish it. Thank you.

—-—— PROCEEDINGS ADJOURNED AT 9:50 A.M.
—--— PROCEEDINGS RECONVENED AT 10:14 A.M.

THE CHAIR: Good morning. I would like to

take this opportunity to welcome those of you who weren®t

here for the first part of the discussion. 1 would like to
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briefly reiterate that this public hearing forms a formal
part of the consultation process into proposed changes to
the Occupational Health and Safety Regulation. Once this
hearing process 1is complete, all written and oral
submissions will be examined. The Board of Directors 1is
the decision-making body of the WCB and they will have
access to all of the submissions prior to making their
final decision on each proposal.

This 1s your opportunity to be heard on
these important issues and | would like to thank you all
for your interest and involvement and we look forward to
hearing your views.

I would Ilike to reiterate that we are
accepting written submissions. To submit a written
submission you don®"t have to have made an oral submission.
Our deadline for those is April the 16th at 4:30 p.m.

One of the things that we may run into,
although we have people scheduled back-to-back throughout
the day, 1i1s gaps iIn time may open where people speak
awfully fTast or where someone doesn"t show up. So if
someone who 1is currently not registered might have an
interest in making an oral presentation of some sort,
should time become available, please talk to Freda in the
front row and w will try to accommodate you throughout the

day and evening on a first-come first-served basis.
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Thank you.

And with that I1°d like to turn it over to
Mr. Peppard.
PRESENTATION BY MR. WAYNE PEPPARD ON BEHALF OF THE BRITISH
COLUMBIA AND YUKON TERRITORY BUILDING AND CONSTRUCTION
TRADES COUNCIL:

MR. PEPPARD: Thank you very much. You~"ll

have to excuse me, 1 came down with a frog iIn my throat
last night, so...

THE CHAIR: Just the timing, right?

MR. PEPPARD: Yeah, 1it"s perfect timing,
obviously. And we will be submitting some addendums to
this by the 16th. We were not absolutely complete.

The B.C. and Yukon Territory Building and
Construction Trades Council 1is the umbrella organization
for 15 international unions with 22 locals throughout the
province. Together these affiliated unions represent over
35,000 members in British Columbia. Some of our affiliate
unions have already or will be making their own
presentations to these public hearings, giving their own
unique perspective on the iImpact of the proposed cuts to
safety regulations to workers practising their craft on
B.C. construction sites.

Let me begin by thanking the Board for

agreeing to hold the few public hearings that have been
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scheduled. In spite of my criticism of the process, below,
I strongly support public hearings as an opportunity to
provide some comment. For that we are grateful. We just
need more of them and more time to prepare.

I also want to begin by recognizing support
for the amendments to Safety Regulations proposed by the
WCB for Occupational Environment Requirements, Workplace
Conduct and Violence 1i1n the Workplace, Part 4, and
Agriculture, Part 28. These are overdue and will increase
worker safety 1in the jobsites where these Regulations
apply.

As for the amendments dealing with the
construction industry, the majority of the changes 1 want
to express my dismay, despair and anger at the Board. The
proposals are overwhelming. You are proposing to wipe out
Occupational Health and Safety Regulations that have been
crafted, refined and updated for over 41 years.

The 1963 Regulations were substantially
updated and modernized in 1978. Amendments 1n 1983 were
made Tfor the construction 1industry in response to the
fatalities on the Bentall Centre. The Construction
Industry Advisory Council was instrumental in the
development of these Regulations, many of which guide
occupational health and safety activity to this day.

In the Hlate <"80s a tripartite - Board,
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employers and workers - review of the Occupational Health
and Safety Regulations took place. This review witnessed a
drive by employers to move towards performance versus
prescriptive Regulations. The drive then to scrap specific
Occupational Health and Safety Regulations failed.

The most recent improvements to  the
Occupational Health and Safety Regulations took place in
the mid-1990"s. A tripartite review worked from 1994
through 1998 to <come wup with the current regime.
Occupational Health and Safety Regulations from 1998 have
been modified slightly over the last six years to promote
safer workplaces.

Each review introduced or modified
Regulations to redress shortcomings based on actual
experiences. The current Regulations are based on
workplace practices and hazards that have led directly to
specific fatalities and iInjuries in our province. Today"s
Regulations have literally been written in the blood of
B.C. workers killed or injured on the job.

The current Regulations have not been
imposed on workers. Our current Regulations have been
adopted after open and full discussion between the WCB,
employers, workers and their representatives. Today~s
Regulations are the vresult of compromise based on a

commonsense approach to enhance worker safety.
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The dimension of cuts proposed iIs
overwhelming. They"re also deceitful. Under the guise of
providing employers with more flexibility and simplifying
the regulatory framework, the proposals actually do the
opposite. While the Regulations themselves diminish 1In
size, the new Guidelines and proposed standards that
accompany the proposed Regulations will more than double
the complexity of the Occupational Health and Safety
regulatory framework. The vagueness and ambiguity of the
proposed ‘'‘general' Regulations require employers, workers
and Board staff to reference the Guidelines and standards.
How accessible will these Guidelines and standards be?
Will this new mound of Guidelines and standards be made
available in hardcopy with the new Regulations?

And 1 have a copy of the Regulations here,
current and proposed. And when this gets put into here, 1
don"t assume that i1t"s going to be 30 percent less.

The Guidelines will bog down those employers
who can afford to hire staff and study the detailed
supporting documents. For the rest of the construction
industry, the over 90 percent of construction employers
with fewer than 20 employees, the new Guidelines and
standards are difficult to understand. In the end the huge
burden of paper that is about to be dumped on their

shoulders will be ignored.




© 0 N oo 0o~ W N PP

N N NN NN PR PR R R B P B R Rk R
g A W N P O © 0 N O O A W N+, O

46

WAYNE PEPPARD
(BCYT-BCTC)

This deceit on the cuts is matched by the
cynicism of the process. This year®s public consultations
are only slightly better than last year®s pathetic public
review process. Last year the WCB only provided one
opportunity for interested parties and the public to make
presentations. One public hearing for the whole province!

Public review processes this year and last
need to be compared with the public review, review process
in 1999. Five years ago the WCB consulted with labour and
employer community for more than a year and a half before
issuing its recommendations for change.

At last year"s review process the Board
heard near unanimous opposition from employers and labour
groups alike to its plan to water down limits on exposure
to toxic materials. Employers, wunions and individual
workers denounced the changes one after another. Only the
Council of Construction Associations supported the WCB on
its drive to weaken the standards and 1increase exposure
limits for those who work with and around poisonous gas and
materials.

With such overwhelming opposition to the
proposals, we believed that the Board would do the right
thing and back down from its recommendations. We were
fooled. While the Board held off for several months, by

September the opposition expressed at large at the spring
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public hearings had been forgotten. Last fall the Board
went ahead and approved the new higher exposures limits.
By proceeding with your proposals you sent a message. What
you told us was that the public hearing process is a joke.

What good i1s i1t to make representations to
you, spend the time researching and writing submissions as
this, when we know that you aren®"t listening? What good is
it when you are not willing to make changes to your
proposals? What good 1s 1t when you are determined to
implement changes based on purely ideological missions to
deregulate, or worse, to pander to friends in industry who
donate millions of dollars to the governing B.C. Liberals?

We are making this year"s presentation under
duress. Starting from an arbitrary figure of cutting all
government regulations by one-third and applying this to
worker safety is absolutely absurd. Worker safety is not
negotiable.

While Safety Regulations are a fundamental
component of a workable occupational health and safety
policy, equally important is a commitment and funding to
enforce the Regulations. Enforcement has always been a
struggle on its own. Over the last five years, however, we
have withessed a retreat by the Board on enforcement
activity. Staff