#70.20 Reopenings Over Three Years
Section 32 of the Act provides:

(1) For the purpose of determining the amount of compensation
payable where there is a recurrence of temporary total disability or
temporary partial disability after a lapse of 3 years following the
occurrence of the injury, the bBoard may calculate the
compensation as if the recurrence were the happening of the injury
if it considers that by doing so the compensation payable would
more nearly represent the percentage of actual loss of earnings
suffered by the worker by reason of the recurrence of the injury.

(2)  Where a worker has been awarded compensation for permanent
partial disability for the original injury and compensation for
recurrence of temporary total disability under subsection (1) is
calculated by reference to the average earnings of the worker at the
date of the recurrence, the compensation must be without
deduction of the compensation payable for the permanent partial
disability; but the total compensation payable must not exceed the
maximum payable under this Part at the date of the recurrence.

(83)  Where more than three years after an injury a permanent disability
or an increased degree of permanent disability occurs, the
compensation payable for the permanent disability or increased
degree of permanent disability may be calculated by reference to
the average earnings of the worker at the date of the occurrence of
the permanent disability or increased degree of permanent
disability.

Section 32 of the Act gives the Board discretion to determine compensation
benefits on a reopening of a claim more than three years after an injury by
reference to the worker’s current earnings.

The guidelines set out below apply in situations where there is a recurrence of
temporary disability or an occurrence of or increase in a permanent disability
over three years after an injury or disablement from occupational disease.

In applying this policy, where the original wage rate was set before

June 30, 2002, the wage rate must be reset in order to convert it from a rate
based on 75% of gross average earnings to a rate based on 90% of average net
earnings. This conversion will involve using information from the time of the
original injury plus applicable cost of living adjustments, and the relevant tax
provisions at the time of recurrence. A second wage rate calculation based on
the worker’s earnings at the time of the recurrence must be done in accordance
with the Act. This enables the Board to determine which average earnings
calculation best represents the worker’s loss of earnings.



Where a worker does not fall within any of the exceptions provided for in sections
33.5 to 33.7 of the Act and it is determined that compensation is payable as if the
recurrence were the happening of the injury such that a new wage rate is
established based on the earnings at the time of recurrence, the initial payment
period provided in section 33.1(1) of the Act will recommence.

1. Temporary Disability Recurring After Three Years Where the
Worker Is Employed

(a)

(b)

Worker's Current Earnings Exceed the Rate Originally Set
On the Claim

Where the worker’s earnings at the time of the recurrence of
disability exceed the earnings rate originally set on the claim
(or the review rate, if applicable) plus cost of living
adjustments, section 32(1) is normally applied so as to treat
the recurrence of disability as the happening of the injury.
Wage-loss compensation is based on the worker’s earnings
immediately prior to the recurrence and, where there is an
existing permanent partial disability award granted in respect
of the original injury, section 32(2) applies. Therefore, the
permanent disability periodic payment is not deducted from
the wage-loss benefits except to the extent that the
combined total exceeds the maximum wage rate in effect at
the time of the recurrence. (14) Where required under the
Act, a 10-week rate review will be carried out. Any cost of
living adjustments following the recurrence will be applied in
accordance with section 25 of the Act.

Worker Is Employed at the Same Rate as Originally Set On
the Claim

Where the worker is employed at the same rate as originally
set on the claim (or review rate, if applicable), the previous
rate will be used plus applicable cost of living adjustments.
The discretion contained in section 32(1) will not be
exercised.

Worker Is Employed at a Lower Rate than Originally Set On
the Claim

Where the worker is employed at a lower rate than the rate

originally set on the claim (or review rate, if applicable) plus
applicable cost of living adjustments, a determination will be
made as to the reason for the lower figure.



(iii)

Reduced Earnings Due to Effects of the Injury or
Disease Accepted On the Claim

If it is determined that the reduced earnings level is
due to the effects of the injury or disease accepted on
the claim, the rate originally set on the claim (or
review rate, if applicable) plus applicable cost of living
adjustments will be used on the reopening. Care
must be exercised in making this determination to
ensure that consistency is maintained with prior
decisions reached on the claim. If, for example, a
prior decision has been reached that a permanent
disability award or higher award which the worker
asked for should not be awarded because the worker
was capable of undertaking certain occupations, it will
not now be possible to conclude that the worker’s not
being employed in those occupations is due to the
effects of the injury.

Reduced Earnings Due to Personal Choice

If it is determined that the lower earnings level is due
to a matter of personal choice on the part of the
worker, such as, for example, a voluntary change in
lifestyle, the reduced earnings figure will be used on
reopening to calculate the worker’s wage rate.
Section 32 will be applied and the rules set out in (a)
above will apply in relation to the reduced figure.

Reduced Earnings Due to Employment Situation

If it is determined that the reduced earnings at the
time of the reopening are due to employment
difficulties occasioned by economic circumstances,
section 32 applies and the recurrence of disability is
treated as the happening of the injury. Where there is
an existing permanent partial disability award granted
in respect of the original injury, section 32(2) applies
and the award is not deducted from the wage-loss
benefits except to the extent that the combined total
exceeds the maximum wage rate in effect at the time
of the recurrence. The current rate of earnings will be
used. When required by the Act, a 10-week rate
review is carried out. Since the 10-week review
generally permits a consideration of the 12 months
immediately preceding the date of injury, it will have
the effect of adjusting for the long term any temporary



aberrations in earnings capacity caused by economic
fluctuations.

Any cost of living adjustments occurring in the twelve
months following the recurrence will, by virtue of
section 25(3), not be applicable to the wage-loss
payments being made.

Temporary Disability Recurring After Three Years Where the
Worker Is Unemployed

Where the worker is unemployed at the time of the reopening, a
determination will be made of the reasons for this.

(@)

Where Unemployed Status Is Due to the Effects of the Injury
or Disease

If it is determined that the unemployed status prior to the
recurrence is due to the effects of the injury or disease
accepted on the claim, the wage rate originally set on the
claim (or the review rate, if applicable) plus applicable cost of
living adjustments will be used. The discretion in section 32
will not be exercised. As in 1(c)(i) above, care must be
exercised to ensure that the determination is consistent with
prior decisions on the claim.

Where Unemployed Status Is Not Due to Effects of the Injury
or Disease

If it is determined that the worker’s unemployed status prior
to the recurrence is not due to the effects of the injury or
disease accepted on the claim, no wage-loss benefits are
payable unless the disability following reopening will produce
a potential for loss of income by removing the worker as a
viable entity in the labour force. In the latter case, benefits
will be paid on the basis of the wage rate originally set on the
claim (or the review rate, if applicable) plus applicable cost of
living adjustments. In determining whether there is a
“potential loss”, the following are among the questions that
might be considered.

(i) Was the worker’s unemployment a matter of personal
choice?

(i) Does the worker’s lifestyle render it unlikely that he or
she will, in practice, obtain employment? For
example, if the worker has moved to a remote area
where there are virtually no employment



opportunities, this would indicate that there was no
potential loss.

(iii)  Are there any other health conditions or personal
problems that limit the possibility of employment?

(iv)  Was the worker being paid Employment Insurance
benefits? Since the payment of such benefits
requires a confirmation that the worker is fit for work,
this would be an indicator that there was a potential
loss.

(v) Has the worker been making an active, ongoing, job
search? Has the worker registered with the Human
Resources and Development Commission?

(vi)  Has the worker maintained union status, remained
available for dispatch to jobs, been dispatched to jobs
or declined offers of dispatch?

(vii)  Was the worker listed as seeking employment by the
Ministry of Human Resources?

Permanent Disability Occurring or Increasing More Than Three
Years After Injury

The rules set out above in relation to wage-loss benefits are, in
general, equally applicable to permanent disability awards. These
rules have the effect that in one situation no wage-loss benefits are
paid, notably when the worker is unemployed otherwise than
through the effects of the injury and it is determined that there is no
potential loss of earnings. A permanent disability award assessed
on a loss of function basis under section 23(1) of the Act should,
however, be paid in that situation and (subject to any appropriate
wage rate review being carried out) calculated on the basis of the
wage rate originally set on the claim plus applicable cost of living
adjustments. Permanent disability awards are distinguishable from
wage-loss benefits since the awards concern the long term
situation as opposed to the current situation. Refer to Chapter 6,
Permanent Disability Awards, for a discussion regarding the
methods of assessing permanent disability awards. A permanent
disability award is payable under section 23(1) for significant
impairments even though the worker has returned to work with no
loss of earnings and may not have a loss of earnings in the future.
Even though a person is unemployed at the time of a section 23(1)
assessment, and does not now foreseeably have an actual loss of
earnings, it does not mean that the person should not receive an



award under section 23(1). However, the situation is different for
projected loss of earnings awards under section 23(3). Since that
assessment aims to predict the worker’s actual loss of earnings
over the future, no award can be made when the worker is
unemployed for reasons unrelated to the injury and it is determined
that there will not be a potential loss of earnings.

Prior Occasion When Section 32 Was Applied

Where, on a previous reopening of the claim, section 32 or its
predecessor has been used to base compensation on the current
earnings, any rate resulting from the application of that section is
ignored for the purposes of a later reopening.

Where, according to the guidelines set out above, compensation
would normally be based on the worker’s pre-injury earnings, but it
is found impossible or impractical to obtain those earnings,

section 32(1) or (3) may be applied, unless this will result in a rate
of compensation significantly less than that to which the pre-injury
earnings would probably have entitled the worker.

Re-openings for Persons with Personal Optional Protection
In the case of a reopening over three years from the date of injury:

e Where the person has maintained personal optional protection
coverage at the time of reopening, the Board will determine the
person’s average earnings based on the current rate of
coverage.

¢ Where the person no longer has personal optional protection,
the Board will determine average earnings based on the initial
personal optional protection rate plus the appropriate cost of
living adjustments.

¢ Where the person is now employed in circumstances where
there is compulsory coverage for worker so that the person is
considered to be a worker under the Act, the rate on reopening
will be based on the worker’s current average earnings. An
evaluation is required as to the impact of the original injury on
the worker’s current average earnings where the worker’s
average earnings are lower than the amount of personal
optional protection the worker had at the time of the injury.




EFFECTIVE DATE: March 3, 2003 (as to deletion of references to
recurrence and new injury)
APPLICATION: Not applicable.
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