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Where the capital cost allowance or depreciation amount exceeds 15 percent of
the purchase price, 15 percent of the purchase price will be deducted from gross
earnings instead of the capital cost allowance or depreciation amount.

Where the fisher does not take a capital cost allowance or a depreciation amount
for a vessel or equipment used to harvest fish, the Board will not perform a
deduction for equipment depreciation from gross earnings for that equipment.

Interest accrued (whether paid or not) as the result of debt in respect of a fishing
vessel used and owned by a commercial fisher is considered a business
expense. The accrued interest is deducted from gross income.

The purchase of food as a business expense is not deducted from gross income
as it is considered a direct benefit to the fisher and is a measurable return from
the activities of fishing. The costs of maintenance for the vessel or other
equipment used to harvest fish, fuel, fishing nets, and other appropriate costs are
deducted from gross income as costs associated with equipment. See also
policy item #65.03.

EFFECTIVE DATE: August 1, 2006

APPLICATION: The revised policy applies to injuries that occur on or
after August 1, 2006.

#68.70 Payments to Substitutes

A worker may be partially able to perform the normal work or work full-time at
other types of work, but pay a substitute to carry out jobs which the worker is
unable to do. Compensation will still be paid in respect of the payment to the
substitute but only to the extent of the difference between the value of the work
being performed by the worker and the lesser of the worker’s average net
earnings and the statutory maximum. Where the value of that work exceeds the
worker’s average net earnings or the statutory maximum, no compensation is
paid.

Where the worker is a principal of a limited company, the amount paid to a
substitute may be one indication of the principal’s pre-injury earnings level if
these earnings are not otherwise clearly ascertainable because, for example,
earnings have consisted of sporadic withdrawals from the income or profits of the
corporation. If the principal continues to work in the business after the injury
while employing a substitute to carry on part of the pre-injury functions, the
amount paid to the substitute may, in comparison with the pre-injury earnings, be
a factor in computing the value of the principal’s post-injury work. Regard would,
however, also have to be had to the nature and extent of the principal’s activities
after the injury compared with before the injury and the continued income
received from the business after allowing for the costs of operation.
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Where a worker has personal optional protection, benefits are calculated without
regard to the fact that the worker is employing a substitute to do all the pre-injury
work.

#68.80 Government Sponsored Work Programs

A variety of payment systems are currently in use for work programs, such as:

1. The simple continuation of Employment Insurance, Welfare or other
benefits.
2. A “top-up” of Employment Insurance, Welfare or other benefits.Full

payment by the employer, subsidized either in whole or in part from
Employment Insurance, Welfare or other government funds.

In cases of this type, the composition of average earnings is made up of the total
dollar amount being paid to the worker either by the employer or the sponsoring
government agency or a combination of either.

#68.90 Principals — Composition of Earnings

The Assessment Manual sets out who may be a principal, and criteria for
determining whether a principal is a worker. Principals' average earnings are
calculated based on earnings from employment, including earnings shown on
official statements issued by the firm for income tax purposes and management
fees. When determining the composition of a principal's average earnings, the
Board may consider dividends and the repayment of a principal's loan to the
employer as earnings in cases where it is shown that the amount received by the
principal represents payment for the principal's labour.

If reported earnings are being received by a principal’s spouse or child, then it
should normally be considered for compensation purposes that the earnings
belong to the spouse or child and not the principal. The same applies if
information of this nature has been provided on Income Tax Reports.

In making reports of this nature for Income Tax purposes, the company is
asserting that the principal’s spouse or child did work in the business and did
earn the money paid. The Board is required to consider any evidence which may
show that this assertion is incorrect and to make its own determination.

However, the Board is entitled to rely upon this assertion unless there is good
evidence to the contrary. Even if, upon investigation, the evidence shows that
the spouse or child did not work for the company, that in itself does not mean that
the payments to the spouse or child were earnings of the principal. There could
be any number of other reasons why the company might make payments to the
spouse or child.
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In compensating the principal of a small limited company, the Board’s obligations
extend only to the losses suffered in the capacity of employee. Wage-loss
compensation cannot be paid to reflect any detrimental effect that the injury may
have on the company’s business.

EFFECTIVE DATE: January 1, 2008

APPLICATION: This policy applies to the calculation of average
earnings for principals with injuries that occur on or
after January 1, 2008.

#69.00 MAXIMUM AMOUNT OF AVERAGE EARNINGS

Section 33(3) provides that a worker’s average earnings cannot exceed the
“maximum wage rate”.

The Act contains a special procedure for determining the maximum wage rate in
force in any year. Section 33(7) provides that “Prior to the end of each calendar
year, the board must determine the maximum wage rate to be applicable for the
following calendar year.” The maximum wage rate to be determined under
subsection (7) is an amount that the Board thinks represents the same
relationship to the sum of $40,000 as the annual average of wages and salaries
in the province for the year preceding that in which the determination is made
bears to the annual average of wages and salaries for the year 1984; and the
resulting figure is rounded to the nearest $100. (10) For the purpose of
determining annual average of wages and salaries under subsection (8), the
Board may use data published or supplied by Statistics Canada. (11) Prior to
1986, the Act referred to $11,200 and 1972 as the factors in the formula for
calculating the maximum.

For the maximum wage rates in force used to calculate temporary and
permanent disability payments, see below.

Yearly
Applicable
January 1, 2007 — December 31, 2007 $64,400.00
January 1, 2008 — December 31, 2008 $66,500.00

If required, earlier figures may be obtained by contacting the Board.

The maximum wage rate is not subject to consumer price index adjustments.

Nor can a worker who is in receipt of the current maximum compensation
benefits receive the benefit of such adjustments. However, if the maximum wage
rate is increased in any year, workers injured in a prior year who were limited by
the maximum compensation for that year can receive the benefit of any
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applicable cost of living adjustments occurring after the increase. Such
adjustments are calculated using the previous maximum as a base and cannot at
any time increase the worker’s compensation above the current maximum.

Increases in the maximum wage rate do not have the effect of increasing the
existing compensation being paid to workers whose payments have been limited
by the lower maximum existing in a previous year. An exception to this rule may
occur when, on a reopening occurring more than three years after the injury, the
Board exercises its authority under section 32 to base compensation payments
on the worker’s earnings at the time of the reopening. (12)

Authority to approve increases in the maximum wage rate under section 33 has
been assigned to the President.

#69.10 Deduction of Permanent Disability Periodic Payments
from Wage Loss

Section 31(1) provides as follows:

Where a worker is receiving compensation for a permanent or temporary
disability, the worker must not receive compensation for a further or other
disability in an amount that would result in the worker receiving in the
aggregate compensation in excess of the maximum payable for total
disability.

Where a worker is entitled to wage-loss payments at the current maximum, and
IS in receipt of a permanent disability award under a previous claim, the
permanent disability award is deducted from the wage-loss payments. If the
wage-loss payments are less than the current maximum only the amount in
excess of the maximum when the permanent disability award and wage loss are
added together is deducted.

For calculating the amount of a deduction, the daily rate of the permanent
disability award must be determined and then deducted from the daily rate of
wage-loss compensation in the manner set out in policy item #70.10.

The deduction made under section 31 must be reviewed on each January 1
following the injury. This is to allow for possible cost of living adjustments to the
amount of the permanent disability award and the wage loss and, with regard to
January 1, changes in the maximum wage rate. For the purpose of section 31,
the relevant maximum is the one applying in the year in which the wage-loss
payment is being made.

For the deduction from wage loss of permanent disability awards under the same
claim, reference should be made to policy items #70.00, #70.10, and #70.20.
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#69.11 Permanent Disability Award Cash Awards and Term
Permanent Disability Awards

Section 31(2) provides:

Where a worker has received a lump sum in lieu of the periodic payments
that otherwise would have been payable for a permanent disability, the
worker is, for the purposes of subsection (1), deemed to be still in receipt
of the periodic payments.

Where a worker is entitled to receive wage-loss benefits on a new claim and has
received a lump-sum payment on any prior claim (in lieu of a monthly permanent
disability periodic payment), the permanent disability award will be deducted only
to the extent that it is necessary to ensure that the worker does not receive in the
aggregate more than the current maximum.

In the case of a reopening of the same claim within three years, any previous
lump-sum payment (in lieu of a permanent disability periodic payment) will be
deducted from the current daily wage-loss payments. The same position exists
in respect of reopenings of the same claim after three years where the claimant’s
pre-injury earnings are used to calculate benefits. Where, however, in the case
of a reopening after three years, current earnings are used under the terms of
section 32(1), any previous lump-sum payment (in lieu of a permanent disability
periodic payment) will be deducted in accordance with section 32(2).

Where there is a recurrence after three years and a term permanent disability
award remains applicable and is being considered for its significance under
section 32(2), the term permanent disability award should be converted to a
notional life value for that purpose.

While the question whether a lump-sum payment is deducted is determined by its
monthly equivalent at the time of the commutation, the amount actually deducted
Is the monthly equivalent at the time the deduction is made. The amount
available for deduction includes cost of living adjustments which have occurred
since the commutation was granted.

#70.00 AVERAGE EARNINGS ON REOPENED CLAIMS

#70.10 Disability Occurring Within Three Years of Injury

Where a claim is reopened for temporary total or temporary partial disability
within three years of the date of injury (or the equivalent date in the case of
occupational diseases), the wage rate set on the claim at the time of the injury is
the rate to be used. In applying this policy, where the wage rate was set before
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June 30, 2002, the wage rate for a recurrence must be reset in order to convert it
from a rate based on 75% of gross average earnings to a rate based on 90% of
average net earnings. This conversion will involve using wage information from
the time of the injury plus applicable cost of living adjustments and the relevant
tax provisions at the time of recurrence.

This could be either the original rate or the rate review figure if such an
adjustment has occurred.

Any permanent disability award granted under the same claim is deducted from
the amount of the payments. A permanent disability award that has been
granted on another claim is deducted only to the extent that the combined total of
wage-loss and permanent disability periodic payments exceeds the current
maximum. Cost of living adjustments are made if applicable.

Where a permanent partial disability award is being paid on the same claim, the
wage-loss payments are calculated as the difference between the total
compensation benefits and the permanent partial disability periodic payments in
the following manner:

1. The annual permanent disability payment amount is calculated by
multiplying the monthly figure by 12.

2. The annual permanent disability payment amount is divided by the
working days per year to obtain a daily rate.

5-day week = 261 days
5-1/2-day week = 287 days
6-day week = 313 days
7-day week = 365 days
3. The daily permanent disability payment amount is deducted from

the daily wage-loss payment. (13)

Where required under the Act, if a 10-week rate review has not already been
carried out on the claim, it will be done by the Board officer following the
reopening at the earlier of: when the total wage loss paid on the claim adds up to
ten weeks or the effective date of a permanent disability award.

EFFECTIVE DATE:  October 16, 2002
APPLICATION: To all adjudication decisions made on or after the
effective date.
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