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Amendments relating to the Board’s authority to change its previous decisions and
orders, as follows:

» the deletion of Chapter 14, Reopenings and Reconsiderations; and
* replacement by the POLICY statements in Items C14-101.01 to C14-105.01.

Amendments relating to the obligation of the Board in decision-making to apply a policy
of the Board of Directors that is applicable to the case before it, as follows:

* new policy item #2.20, Application of the Act and Policies.
Various consequential amendments, as follows:

» the deletion of Chapter 13 and its replacement by the POLICY statements in
Items C13-100.00 — C13-104.00, including the policy items in the Appendix to
Item C13-103.00 and the policy items in the Appendix to Item C13-104.00,
insofar as the Appendices are consistent with the Workers Compensation
Amendment Act (No. 2), 2002; and

* consequential amendments to policy items as listed below.

Chapter 3 15.51 Prior Compensable and Non Compensable Herniae

22.21 Activities on Board Premises or at Other Premises under Board
Sponsorship

Chapter 4 26.04 Recognition by Order Dealing with a Specific Case

26.22 Non-Scheduled Recognition and Onus of Proof

31.30 Application for Compensation under Section 7

31.60 Reopenings of Section 7 Pension Decisions

32.58 Newly Recognized Occupational Diseases

32.59 Discretion to Pay Compensation

Chapter 5 34.53 Termination at a Future Date

34.54 When is the Worker’'s Condition Stabilized

34.60 Payment Procedures

Chapter 6 40.01 Decision-Making Procedure under the Section 23(2) Method

40.30 Reviews of Projected Loss of Earnings Pensions (Deleted)

42.11 Commencement Following Medical Review Panel Certificate

42.20 Permanent Disability Award Adjustments

44.50 Limitations Following a Medical Review Panel Certificate
(Deleted)

45.61 Implementation of Decision (Deleted)

Chapter 7 48.20 Money Owing in Respect of Benefits Paid by Other Agencies




48.41 When Does an Overpayment of Compensation Occur?
48.42 Recovery Procedures for Overpayments
48.46 Reviews and Appeals on Overpayments
50.00 Interest
Chapter 9 65.04 Provisional Rate
70.20 Reopenings Over Three Years
Chapter 10 | 74.21 Duration of Treatment
78.32 Reversal of Decision on Review or Appeal
82.10 Eligibility for Transportation
82.20 Amount of Reimbursement
Chapter 11 | 86.00 Vocational Rehabilitation — Eligibility Criteria
86.10 Vocational Rehabilitation — Referral Guidelines
89.10 Vocational Rehabilitation — Income Continuity
Chapter 12 | 93.22 Application Made Out of Time
93.23 Adjudication without an Application
94.14 Adjudication and Payment without Employers Report
94.15 Penalties for Failure to Report
96.00 The Adjudication of Compensation Claims
96.10 Precedent and Policy
96.20 Board Officers
96.21 Preliminary Determinations
97.10 Evidence Evenly Weighted
97.34 Conflict of Medical Opinion
98.10 Powers of the Board
98.11 Powers of Officers of the Board
98.13 Medical Examinations and Opinions
99.00 Disclosure of Information
99.20 Notification of Decisions
99.21 Notification of Rights of Review and Appeal
99.22 Procedure for Handling Complaints or Inquiries About a
Decision
99.24 Notification of Pension Permanent Disability Awards
99.30 Disclosure of Claim Files
99.31 Eligibility for Disclosure
99.34 Disclosure
99.40 Tape Recordings of Interviews
99.41 Transcripts of Workers Compensation Review Board Hearings
(Deleted)
100.00 | Reimbursement of Expenses
100.12 | Claims or Review Inquiries
100.15 | Worker Resides Outside the Province
100.20 | Employers
100.30 | Witnesses and Interpreters
100.50 | Expenses Incurred in Producing Evidence
100.60 | Decision on Expenses




100.70 | The Awarding of Costs

100.71 | Application for Costs by Dependant

100.73 | Decisions on Applications for Costs

100.75 | Implementation of Review or Appeal Decision Direction
Reassessment or Redetermination (New)

100.80 | Payment of Claims Pending Appeals (New)

100.81 | Appeals to the Review Division — New Claims (New)

100.82 | Appeals to the Workers’ Compensation Appeal Tribunal —
Reopening of Old Claims (New)

100.83 | Implementation of Review Division Decisions (New)

Notes

Chapter 15 | 109.10 | Workers’ Advisers
109.20 | Employers’ Advisers

Chapter 16 [ 111.40

Certification to Court (Deleted)

Chapter 17 |113.10

Investigation Costs

113.20 | Occupational Diseases
114.43 | Procedure Governing Application under Section 39(1)(e)
115.11 | Procedure for Applying Section 47(2)
115.20 | Significance of Employers Conduct in Producing Injury
115.30 | Experience Rating
115.31 | Injuries or Aggravations Occurring in the Course of Treatment
or Rehabilitation
Notes
NOTE: The consequential changes made to each policy item in the “old” format

are identified in the brackets (“()”) after the Effective Date. The Effective
Date only applies to these changes.
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#2.20 APPLICATION OF THE ACT AND POLICIES

In making decisions, Board officers must take into consideration:

1. the relevant provision or provisions of the Act;
2. the relevant policy or policies in this Manual; and
3. all facts and circumstances relevant to the case.

By applying the relevant provisions of the Act and the relevant policies, Board
officers ensure that:

1. similar cases are adjudicated in a similar manner,
2. each patrticipant in the system is treated fairly; and
3. the decision-making process is consistent and reliable.

Section 99(2) of the Act provides that:

The Board must make a decision based upon the merits and justice of the
case, but in so doing the Board must apply a policy of the board of
directors that is applicable in the case.

In making decisions, Board officers must take into account all relevant facts and
circumstances relating to the case before them. This is required, among other
reasons, in order to comply with section 99(2) of the Act. In doing so, Board
officers must consider the relevant provisions of the Act. If there are specific
directions in the Act that are relevant to those facts and circumstances, Board
officers are legally bound to follow them.

Board officers also must apply a policy of the Board of Directors that is applicable
to the case before them. Each policy creates a framework that assists and
directs Board officers in their decision-making role when certain facts and
circumstances come before them. If such facts and circumstances arise and
there is an applicable policy, the policy must be followed.

All substantive and associated practice components in the policies in this Manual
are applicable under section 99(2) of the Act and must be followed in decision-
making. The term “associated practice components” for this purpose refers to
the steps outlined in the policies that must be taken to determine the substance
of decisions. Without these steps being taken, the substantive decision required
by the Act and policies could not be made.

References to business processes that appear in policies are only applicable
under section 99(2) of the Act in decision-making to the extent that they are
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necessary to comply with the rules of natural justice and procedural fairness.
The term “business processes” for this purpose refers to the manner in which the
Board conducts its operations. These business processes are not intrinsic to the
substantive decisions required by the Act and the policies.

If a policy requires the Board to notify an employer, worker, or other workplace
party before making a decision or taking an action, the Board is required to notify
the party if practicable. “If practicable” for this purpose means that the Board will
take all reasonable steps to notify, or communicate with, the party.

This policy item is not intended to comment on the application of practice
directives, guidelines and other documents issued under the authority of the
President/Chief Executive Officer of the Board. The application of those
documents is a matter for the President/CEO to address.

EFFECTIVE DATE: March 3, 2003
APPLICATION: To all adjudication decisions made on or after the
effective date
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Immediately following acceptance of the claim, if the worker is still
off work, the file will be discussed with a Board Medical Advisor,
who should examine the worker promptly if the question cannot be
resolved by contacting the attending physician or surgical
consultant. If the Board Medical Advisor confirms that the worker is
not disabled, the worker is so advised at that time by the
Adjudicator. This verbal decision is confirmed in writing. Wage-
loss compensation will then only be paid up to the date of the
examination, but will be reinstated as of the date of admission to
hospital for surgery. The Board Medical Advisor may use discretion
in such cases and decide to contact the treating physician to
discuss the matter.

After surgery, the operative site usually heals without difficulty.
Return to work in uncomplicated cases will be governed to some
degree by the nature of the work to be done but is usually possible
in four weeks. Some complications may delay this return to work.

Femoral Herniae

These are unusual herniae and are generally not related to effort
but may follow increased intra-abdominal pressure. Similar
considerations will pertain as for inguinal herniae.

Epigastric Herniae
These are not generally secondary to trauma or strain.
Incisional Herniae

@) If the primary incision is not the result of a compensable
condition, the claim should be considered as a new claim
and there should be:

(1 an incident causing severe direct trauma to the site of
the incision or marked increase in intra-abdominal
pressure;

(i) the appearance of a hernia shortly after the
occurrence of the trauma or incident;

(i) the incident or trauma should be reported to the
employer as soon as is practicable.

June 30, 2002
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#15.51

(b) If the primary incision is the result of a compensable
condition, the claim should be considered as part of the
original claim unless there has been a significant new
trauma. If there has been significant new trauma, a new
claim should be established.

Diaphragmatic and Hiatus Herniae

These herniae should only be considered for compensation
purposes if:

(@) there has been a severe crushing injury to chest or
abdomen; or

(b)  there has been direct trauma to the diaphragm (gunshot
wound, stab wound, etc.) at the site of the hernia.

Internal Herniae

These are not considered to be related to effort, strain or work and
are not compensable.

Umbilical Herniae

These are clearly congenital herniae and are not related to stress,
strain, work effort or trauma, except in most unusual circumstances.

Incarceration of Herniae

Incarceration of hernial contents may occur during effort in a worker
with a prior hernia. The Board responsibility in this case is limited
to relief of the incarceration, usually possible by manual
manipulation. If manual manipulation is unsuccessful, however,
surgery may be necessary and if it is necessary for relief of
incarceration, it is a Board responsibility.

Prior Compensable and Non Compensable Herniae
Prior Compensable Herniae

(a) Under 18 Months Since Claim Closed

If no new incident is reported the Board may reopen the decision
where a ground for reopening is met (see Chapter 14).

If a significant new trauma is reported, it is usually adjudicated as a
new claim.

Volume Il
3-20

March 3, 2003



(b) Over 18 Months Since Claim Closed

This is generally adjudicated as a new claim and is decided on the
merits of the case. This consideration, however, also includes
evaluating the question of reopening the old claim. The claim can
only be reopened where a ground for reopening is met (see
Chapter 14).

2. Prior Non-Compensable Herniae
(@) Under 18 Months Since Prior Herniae

These are adjudicated on the merits of the case. Because of the
potential for recent hernia repairs to break down, it is expected that
to be acceptable there must be clear evidence to establish a
relationship of the breakdown to the worker’'s employment.

(b)  Over 18 Months Since Prior Herniae
These are adjudicated on the merits of the case.

EFFECTIVE DATE: March 3, 2003 (as to references to reopening)
APPLICATION: Not applicable.

#15.60 Shoulder Dislocations

Where a worker has previously had a primary shoulder dislocation and suffers a
further, or recurrent dislocation at work, if the original or primary dislocation was
not sustained as a compensable injury, its acceptance as a new claim would
depend upon whether there was a work incident of sufficient causative
significance to induce a further dislocation. If there is a prompt reduction of the
recurrent dislocation, there may be no disablement from work and consequently
no need for wage-loss benefits. Where there is a disablement, this should not
normally endure more than two weeks. Surgery, if directed at the pre-existing
primary cause of the recurrent dislocation, would not normally be considered as
an entitlement. An exception to this principle could arise where there was a non-
compensable dislocation many years previously and evidence shows that the
shoulder had been stable for many years without any recurrent dislocation or
where the recurrent dislocation at work was induced by severe trauma. In such
a case, entitlement might not be limited to the same extent and could include
surgical repair.

Where the primary dislocation was compensable, should surgery be undertaken,
it would normally be handled under the original claim unless the condition has
been stable for many years with no intervening difficulty or the recurrent
dislocation at work was induced by severe trauma. In such circumstances the
surgery may be dealt with under the new claim.
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#16.00 UNAUTHORIZED ACTIVITIES

The mere fact that a worker’s action which leads to an injury was in breach of a
regulation or order of the employer or for some other reason unauthorized by the
employer does not mean that the injury did not arise out of and in the course of
the employment. On the other hand, there will be situations where the
unauthorized nature of the worker’s conduct is sufficient to take the worker out of
the course of employment or to prevent an injury from arising out of the
employment.

#16.10 Intoxication or Other Substance Impairment

Since it is seldom possible to have blood alcohol level or other test data available
in adjudicating such claims, other evidence is used to evaluate the existence and
extent of any impairment.

Claims involving impairment should be classified under the following headings.
1. Workers Permitted to Drink

There may be cases where drinking was part of the permitted
activities of the employment. For example, bartenders or other
kinds of sales representatives may have been encouraged or
permitted by their employers to drink with customers. In that kind of
case, any injury resulting from intoxication would generally be
compensable. But there may well be exceptions, for example,
where it is concluded that the worker had gone beyond the pursuit
of the employer’s interests to engage in a purely social event.

2. Workers Not Permitted to Drink

Where drinking is not a permitted part of the employment, injuries
resulting from intoxication or other substance impairment must be
adjudicated as follows:

(a) Employment causation

If the injury arose in the course of the employment, and something in the
employment relationship had causative significance in producing the injury, it is
still one arising out of and in the course of employment notwithstanding the
impairment. Examples are where an intoxicated sailor fell into the water while
attempting to board a vessel, and where a forest industry worker was run over by
a logging truck. In these kind of cases, if the injury results in death or serious or
permanent disablement, it is compensable.
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3. Exceptional Travel for Subsequent Treatment

This heading relates to situations where a worker is travelling by
prearranged appointment to a place of exceptional medical treatment, or
for an exceptional examination. In these cases, an injury arising out of
travel to or from that place of treatment is compensable. The following
situations illustrate this point.

(@)

(b)

(©)

(d)

(e)

(f)

@

(h)

Travelling to a hospital for admittance as an inpatient, or
travelling home following discharge from hospital as an
inpatient.

Travelling to Richmond from the Interior for a course of
treatment at the Board’s Rehabilitation Centre, with
accommodation at the Board’s Rehabilitation Residence.

Travelling to any other place of special treatment that
involves living away from home for the duration of the
treatment.

Travelling in relation to a referral by the attending physician
to a specialist for a special examination or treatment.

Travelling for x-ray examination or laboratory tests where
this involves a special journey separate from any attendance
for routine treatment.

Travelling to a special place of paramedical attention, or a
social or rehabilitation agency in connection with assistance
in the diagnosis, handling, treatment or care of medical or
rehabilitation problems related to the compensable injury on
referral by the attending physician, or by the Board.

Travelling on referral by a physician or qualified practitioner
to another physician or qualified practitioner for a second
opinion.

Travelling for a medical examination at the Board by
prearranged appointment with the Board, or for a medical
examination elsewhere approved by the Board in connection
with a compensable injury.

June 30, 2002
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#22.20 Subsequent Injuries Occurring Otherwise than in the
Course of Treatment

Where a worker has a pre-existing non-compensable condition which is
aggravated and rendered disabling by a work injury, the Board does not deny a
claim for compensation just because the injury would have caused no significant
problems if there had been no pre-existing condition. The Board accepts that it
was the injury that rendered that condition disabling and pays compensation
accordingly. The corollary of this is that, where a worker has a compensable
condition which is rendered disabling by an aggravating incident occurring
outside of work, the worker’s claim for the compensable condition is not re-
opened just because the incident would not have been significant if that condition
had not existed. The Board recognizes rather that it was the non-work incident
that produced the disability for which compensation is claimed. The only
exception to this is where the compensable condition actually causes the fall or
other incident which brought about the aggravation.

Where the subsequent injury occurs at a time when the worker is still recovering
from a previous work injury, the principles set out in policy item #22.14 apply.

#22.21 Activities on Board Premises or at Other Premises under
Board Sponsorship

Where a worker is attending at the Board by prearranged appointment made with
an officer of the Board for the purpose of an enquiry, interview or discussion in
respect of a claim which has been accepted, or which is subsequently accepted,
and where the worker suffers a further injury arising out of and in the course of
travel to or from such an appointment, the further injury will be compensable.

The same rules apply where a worker is attending by prearranged appointment
to meet with the Board’s Review Division, the Workers’ Compensation Appeal
Tribunal or a Medical Review Panel.

Where an injured worker is reinjured while undergoing a course of rehabilitation
training sponsored by the Board, the second injury may be regarded as a
compensable consequence of the first injury.

EFFECTIVE DATE: March 3, 2003 (as to references to the Review
Division and the Workers’ Compensation Appeal
Tribunal and deletion of references to the Board’s
Rehabilitation Residence)

APPLICATION: Not applicable.
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as the “Manager”), and a Board Medical Advisor (referred to in this section as the
“Medical Advisor”).

If, however, after seeking such input from the worker and employer, the Board
officer concludes that the facts do not warrant recognition of the worker’s
condition as an occupational disease, the Board officer will disallow the claim
without referring it to the panel, and will notify the worker and employer. This is a
reviewable decision. The Board officer shall provide the Manager with a
memorandum advising that the worker’s condition is not one previously
designated or recognized by the Board as an occupational disease, the nature of
the condition, and the Board officer’s decision to disallow the claim.

The Manager, upon receipt of a recommendation from the Board officer for
recognition of the worker’s condition as an occupational disease, and after
considering and discussing the claim with the Medical Advisor and after
completing any further investigations which he or she considers appropriate, will
determine whether the condition reported is one which should be recognized by
the Board as an occupational disease for the purposes of that claim. If so, he or
she will make an order to that effect which is recorded on the claim. The
Manager will keep a record of all such referrals under this section.

If, after considering a referral under this section, the Manager concludes that the
reported condition might not be recognized as an occupational disease, the
Manager will first advise the worker (or in the case of a deceased worker, their
legal representative) and give him or her an opportunity to respond. A decision
of the Manager not to recognize the condition as an occupational disease for the
purposes of that claim is a reviewable decision.

Where the Manager makes an order to recognize the condition as an
occupational disease for the purposes of that claim, the claim is returned to the
Board officer who will determine all other relevant issues, including whether the
worker is entitled to benefits provided for under the Act. The making of such an
order by the Manager is a reviewable decision.

Where the Manager is not the Client Services Manager, Occupational Disease
Services, he or she will ensure that the Client Services Manager, Occupational
Disease Services is provided with written notice of any decisions under policy
item #26.04.

The designation or recognition of an occupational disease by inclusion in
Schedule B, under section 6(4.2), where a particular process, trade or occupation
is specified, or by regulation of general application, does not preclude its
recognition by order dealing with a specific case if it occurred prior to its
designation or recognition by one of the other alternate methods.

EFFECTIVE DATE: March 3, 2003 (as to references to review)
APPLICATION: Not applicable.
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#26.10 Suffers from an Occupational Disease

Part of the first requirement for compensability is that the worker suffers from, or
in the case of a deceased worker the death was caused by, an occupational
disease. Confirming the diagnosis of many occupational diseases may be
difficult. This is particularly so for poisoning by some of the metals and
compounds listed in Schedule B, the symptoms of which may be similar to the
symptoms caused by common complaints that produce fatigue, nausea,
headache and the like.

In one Board decision, a worker was advised by the attending physician that he
was suffering from lead poisoning and should temporarily withdraw from work.
The Board concurred with that advice. Laboratory testing done one month later
led to a conclusion that initial tests had been wrong and that the worker never
did have lead poisoning. The Board concluded that in these circumstances,
where the worker acted reasonably in reliance on medical advice that the Board
agreed with, the merits and justice of the claim warranted a conclusion that the
worker was suffering from an occupational disease at the time in question even
though in retrospect this was proven not to be the case. (2) The cost of
compensation paid on a claim of this type is excluded from the employer’s
experience rating (see policy item #113.10).

#26.20 Establishing Work Causation

The fundamental requirement for a disease to be compensable under section
6(1) of the Act is that the disease suffered by the worker is “due to the nature of
any employment in which the worker was employed whether under one or more
employments”.

There are two approaches to establishing work causation.

#26.21 Schedule B Presumption
Section 6(3) provides:

If the worker at or immediately before the date of the disablement was
employed in a process or industry mentioned in the second column of
Schedule B, and the disease contracted is the disease in the first column
of the schedule set opposite to the description of the process, the disease
Is deemed to have been due to the nature of that employment unless the
contrary is proved
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For this purpose the Board officer will conduct a detailed investigation of the
worker’s circumstances including information about the worker, their diagnosed
condition, and their workplace activities. The Board officer is seeking to gather
evidence that tends to establish that there is a causative connection between the
work and the disease. The Board officer will also seek out or may be presented
with evidence which tends to show there is no causative connection. The
gathering and weighing of evidence generally is covered in policy items #97.00
through #97.60. The Board officer is to examine the evidence to see whether it is
sufficiently complete and reliable to arrive at a sound conclusion with confidence.
If not, the Board officer should consider what other evidence might be obtained,
and must take the initiative in seeking further evidence. After that has been
done, if, on weighing the available evidence, there is then a preponderance in
favour of one view over the other, that is the conclusion that must be reached.
Although the nature of the evidence to be obtained and the weight to be attached
to it is entirely in the hands of the Board officer, to be sufficiently complete the
Board officer should obtain evidence from both the worker and the employer,
particularly if the Board officer is concerned about the accuracy of some of the
evidence obtained.

Since workers’ compensation in British Columbia operates on an inquiry basis
rather than on an adversarial basis, there is no onus on the worker to prove his
or her case. All that is needed is for the worker to describe his or her personal
experience of the disease and the reasons why they suspect the disease has an
occupational basis. It is then the responsibility of the Board to research the
available scientific literature and carry out any other investigations into the origin
of the worker’s condition which may be necessary. There is nothing to prevent
the worker, their representative, or physician from conducting their own research
and investigations, and indeed, this may be helpful to the Board. However, the
worker will not be prejudiced by his or her own failure or inability to find the
evidence to support the claim. Information resulting from research and
investigations conducted by the employer may also be helpful to the Board.

As stated in policy item #97.10, a worker is also assisted in establishing a
relationship between the disease and the work by section 99 of the Act that
provides:

(1) The Board may consider all questions of fact and law arising in a
case, but the Board is not bound by legal precedent.

(2)  The Board must make its decision based upon the merits and
justice of the case, but in so doing the Board must apply a policy of
the board of directors that is applicable in that case.

(3) If the Board is making a decision respecting the compensation or
rehabilitation of a worker and the evidence supporting different
findings on an issue is evenly weighted in that case, the Board
must resolve that issue in a manner that favours the worker.
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Therefore if the weight of the evidence suggesting the disease was caused by
the employment is roughly equally balanced with evidence suggesting non-
employment causes, the issue of causation will be resolved in favour of the
worker. This provision does not come into play where the evidence is not evenly
weighted on an issue.

If the Board has no or insufficient positive evidence before it that tends to
establish that the disease is due to the nature of the worker’'s employment, the
Board’s only possible decision is to deny the claim.

EFFECTIVE DATE: March 3, 2003 (as to new wording of section 99)
APPLICATION: Not applicable.

#26.30 Disabled from Earning Full Wages at Work

No compensation other than health care benefits are payable to a worker who
suffers from an occupational disease (with the exception of silicosis, asbestosis,
or pneumoconiosis and claims for hearing loss to which section 7 of the Act
apply) unless the worker “is thereby disabled from earning full wages at the work
at which the worker was employed”. (3) No compensation is payable in respect
of a deceased worker unless his or her death was caused by an occupational
disease (also see section 6(11) of the Act).

Health care benefits may be paid to a worker who suffers from an occupational
disease even though the worker is not thereby disabled from earning full wages
at the work at which he or she was employed.

There is no definition of “disability” in the Act. The phrase “disabled from earning
full wages at the work at which the worker was employed” refers to the work at
which the worker was regularly employed on the date he or she was disabled by
the occupational disease. This means that there must be some loss of earnings
from such regular employment as a result of the disabling affects of the disease,
and not just an impairment of function. For example, disablement for the
purposes of section 6(1) may result from:

« an absence from work in order to recover from the disabling affects of
the disease;
« aninability to work full hours at such regular employment due to the
disabling affects of the disease;
« an absence from work due to a decision of the employer to exclude the
worker in order to prevent the infection of others by the disease;
« the need to change jobs due to the disabling affects of the
employment.
A worker who must take time off from his or her usual employment to attend
medical appointments is not considered disabled by virtue of that fact alone.
However, income loss payments may be made to such a worker (see policy item
#83.13).
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#31.20 Amount and Duration of Noise Exposure Required by
Section 7

A claim is acceptable where, as a minimum, evidence is provided of continuous
work exposure for two years or more at eight hours per day at 85 dBA or more,
and when other evidence does not disclose any cause of hearing loss not related
to work. The Board considers it reasonable to set the 85 dBA minimum standard
for compensation purposes and then to allow a restricted measure of discretion
for the acceptance of claims where the evidence is abundantly clear that the
worker is extraordinarily susceptible and has been affected by exposure to noise
at a lesser level.

The Industrial Health & Safety Regulations in effect at the time of the enactment
of section 7 set 90 dBA for eight hours of worker exposure as the maximum
permissible limit for noise in industry. However, it was recognized from all
available information that to retain this standard for claims purposes would result
in an inability to accept claims on behalf of approximately 15% of the worker
population who are unusually susceptible to ill effects from noise below 90 dBA.
As a result the Industrial Health & Safety Regulations effective on January 1st,
1978, retained 90 dBA criterion for the employment environment, but the 85 dBA
standard was retained for compensation purposes. (11)

The Board does not accept evidence of the wearing of individual hearing
protection as a bar to compensation. However, in the case of soundproof
booths, where evidence shows that the booth was used regularly, was sealed
and was generally effective, it may be difficult to accept that the work
environment in question contributed to the hearing loss demonstrated.

Where the exposure to occupational noise in British Columbia is 5% or less of
the overall exposure experienced by the worker, the claim is disallowed. Such a
minimal degree of exposure is insufficient to warrant acceptance of the claim.
Where the exposure to occupational noise in British Columbia is 90% or greater
of the total exposure, a claim is allowed for the total hearing loss suffered by the
worker. For percentages between 5 and 90, the claim is allowed for only that
percentage of the hearing loss which is attributable to occupational noise in
British Columbia, and the Board will accept responsibility for all health care costs
related to the total hearing loss including the provision of hearing aids.

It has been suggested that after 10 years of exposure further loss is negligible.
Generally speaking, the evidence is that the first 10 years has a significant effect
at higher frequencies. However, where lower frequencies are concerned (up to
2,000 hz.) hearing loss continues after that time and may, in fact, accelerate in
those later years. Therefore, since the disability assessment under Schedule D
relies on frequencies of 500, 1,000 and 2,000 hz., no adjustments for duration of
exposure are made.
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#31.30 Application for Compensation under Section 7

Section 7(6) provides that “An application for compensation under this section
must be accompanied or supported by a specialist’s report and audiogram or by
other evidence of loss of hearing that the Board prescribes”.

Where a worker has already applied for compensation for hearing loss under
section 6, a separate application under section 7 may sometimes be required.
However, it will not be insisted upon if it serves no useful purpose. Therefore, no
separate application need be made where all the evidence necessary to make a
reasonable decision is available without it.

The original application need not be accompanied by a report and audiogram by
a physician outside the Board. The Board will obtain the necessary medical
evidence.

EFFECTIVE DATE: March 3, 2003 (as to deletion of references to appeal
reconsideration)
APPLICATION: Not applicable.

#31.40 Amount of Compensation under Section 7

No temporary disability payments are made to workers suffering from non-
traumatic hearing loss.

Workers who develop non-traumatic noise induced hearing loss are, subject to
the time periods referred to in section 23.1 of the Act, assessed for a permanent
disability award under section 23 of the Act.

Hearing loss permanent disability awards are determined on the basis of
audiometric tests conducted at the Audiology Unit of the Board or on the basis of
prior audiometric tests conducted closer in time to when the worker was last
exposed to hazardous occupational noise if in the Board’s opinion the results of
such earlier tests best represent the true measure of the worker’s hearing loss
which is due to exposure to occupational noise.

Section 7(3.1) of the Act provides:
The Board may make regulations to amend Schedule D in respect of
(@) the ranges of hearing loss,
(b)  the percentages of disability, and

(c) the methods or frequencies to be used to measure hearing
loss.
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Section 7(4.1) also provides:

Compensation paid for a worker’s loss of hearing under subsection (4)
must not be less than the amount determined under subsection (2) or (3).

Compensation is not payable simply because a worker changes employment in
order to preclude the development of hearing loss. As with any other
occupational disease, there must be functional impairment from the disease
before there can be compensation in any form. In other words, compensation is
payable for a disability that has been incurred, not for the prevention of one that
might occur.

Where a noise-induced hearing loss has been incurred, if a worker then changes
employment to a lower paid but quieter job, that may trigger consideration by the
Board of a permanent disability assessment notwithstanding that it may seem
reasonable that with hearing protection, the worker may have stayed at the
former employment. There is no obligation to stay in the employment with
hearing protection rather than take lower paying work and claim compensation.
Compensation in such cases is, as in all other cases, based on section 23(1)
method of permanent disability assessment. The drop in earnings may be the
triggering device that renders the worker eligible for compensation, but it is not
part of the formula for calculating the amount.

The duration of entitlement to permanent disability periodic payments is
established under section 23.1 of the Act and discussed in policy item #41.00,
Duration of Permanent Disability Periodic Payments.

#31.60 Reopenings of Section 7 Pension Decisions

Where the loss of hearing of a worker who is in receipt of a permanent disability
award under section 7 is retested on or after June 30, 2002 and there is a
significant change in the worker’s hearing, the following applies:

1. Where the retest records a deterioration in the worker’s hearing and
the new findings warrant an increase under Schedule D of the Act,
the permanent disability award decision is reopened and the award
IS increased.

2. If the retest shows an improvement in the worker’s hearing of a
degree greater than 10 decibels, the worker’s award is reopened.
Where this occurs, two further considerations would apply.

(@)  Where the worker has been paid the award in the form of a
lump-sum payment, the worker is advised in writing that his
or her hearing has improved to the point where such a
payment would no longer appear justified or appropriate.
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However, in those cases, no attempt is made by the Board
to seek a refund.

(b)  Where the worker’s award is being paid in the form of a
periodic monthly payment, the payments are reduced or
terminated, whichever is applicable, and the worker is
informed in writing of the reasons and of the right to request
a review of the decision by the Review Division.

If the retest suggests there is an improved level of hearing than that upon which
the original permanent disability award was set, but the improvement is within a
range up to and including 10 decibels, the permanent disability award is not
reopened.

A worker who has ceased to have entitlement to a permanent disability award in
accordance with the provisions of section 23.1 of the Act (see policy item #41.00)
will not be retested by the Board.

EFFECTIVE DATE: March 3, 2003 (as to references to reopening, review
and the Review Division)
APPLICATION: Not applicable.

#31.70 Compensation for Non-Traumatic Hearing Loss under
Section 6

A worker will only be entitled to compensation for non-traumatic hearing loss
under section 6(1) if their exposure to causes of hearing loss terminated prior to
September 1, 1975. “Neurosensory hearing loss” is one of the occupational
diseases listed in Schedule B of the Act. The process or industry described
opposite to it is “Where there is prolonged exposure to excessive noise levels”.

Section 55 of the Act sets out the time limits within which an application for
compensation must be filed. Subsection (4) of the present section 55 provides:

This section applies to an injury or death occurring on or after January 1,
1974 and to an occupational disease in respect of which exposure to the
cause of the occupational disease in the Province did not terminate prior
to that date.

The result of this provision is that where a worker’s exposure to causes of
hearing loss terminated prior to January 1, 1974, the present section 55 does not
apply and one must look to the provision which was repealed on the enactment
of this section.

Under the previous section 55 (then numbered 52), a claim is, subject to
subsection (4), barred unless an application for compensation, or in the case of
health care, proof of disablement, is filed within one year after the day upon
which disablement by industrial disease occurred. The Board has no general
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Section 55(3.1) says:

(3.1) The Board may pay the compensation provided by this Part for the
period commencing on the date the Board received the application
for compensation if

(@) the Board is satisfied that special circumstances existed
which precluded the filing of an application within one year
after the date referred to in subsection (2), and

(b)  the application is filed more than 3 years after the date
referred to in subsection (2).

As stated before, if special circumstances do not exist, the Board cannot
consider the claim, unless it meets section 55(3.2), because the application will
be out of time.

#32.58 Newly Recognized Occupational Diseases

As noted in policy item #25.00, it is often more difficult to determine whether a
person’s employment caused a disease than to determine whether it caused a
personal injury. Our knowledge about the role a particular kind of employment
may have in causing various diseases changes over time. In recognition of this
difficulty, part of section 55 applies only to claims for occupational disease.

The Board may consider paying compensation benefits for a death or
disablement due to an occupational disease if all three of the following conditions

apply:

1. At the time of the worker’s death or disablement, the Board does
not have sufficient medical or scientific evidence to recognize the
disease as an occupational disease for this worker’s kind of
employment (even though the Board may have recognized it as an
occupational disease for other kinds of employment).

2. The Board subsequently obtains sufficient medical or scientific
evidence to cause it to recognize the disease as an occupational
disease for this worker’s kind of employment.

3. The application for compensation is made within three years after
the date the Board recognized the disease as an occupational
disease for this worker’s kind of employment.

Section 55(3.2) says:

(3.2) The Board may pay the compensation provided by this Part if
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(@) the application arises from death or disablement due to an
occupational disease,

(b)  sufficient medical or scientific evidence was not available on
the date referred to in subsection (2) for the Board to
recognize the disease as an occupational disease and this
evidence became available on a later date, and

(c) the application is filed within 3 years after the date sufficient
medical or scientific evidence as determined by the Board
became available to the Board.

If, after July 1, 1974, and before August 26, 1994, the Board has considered an
application and has determined that all or part of the claim cannot be paid
because of the wording of section 55 then in effect, the Board may now under
section 55(3.3) reconsider the claim and pay compensation for those periods
previously denied if it meets the requirements of section 55(3.2).

Section 55(3.3) says:

(3.3) Despite section 96(1), if, since July 1, 1974, the Board considered
an application under the equivalent of this section in respect of
death or disablement from occupational disease, the Board may
reconsider that application, but the Board must apply subsection
(3.2) of this section in that reconsideration.

For example, in the 1970s sufficient medical or scientific evidence was not
available for the Board to recognize an association between exposure to coal tar
pitch volatiles in aluminum smelters and an excess risk of bladder cancer. It was
not until the late 1980s that sufficient evidence became available for the Board to
recognize such an association. (However, the Board had earlier recognized that
there was an association between bladder cancer and prolonged exposure to
certain chemicals used primarily in the manufacture of rubber and dyes. In 1980
“primary cancer of the epithelial lining of the urinary bladder” was added to
Schedule B, with a corresponding presumption in favour of causation where the
worker had prolonged exposure to any of three listed chemicals.)

On March 13, 1989, the Board issued a policy directive recognizing bladder
cancer as an occupational disease for workers employed in aluminum smelting,
dependent on the concentration and length of exposure to coal tar pitch volatiles.

Section 55(3.2) allows the Board to consider the payment of compensation
benefits for any worker disabled by bladder cancer who was exposed to sufficient
doses of coal tar pitch volatiles while employed in the aluminum smelting industry
if:

« the exposure did not end before January 1, 1974, and
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- the Board received the application not later than March 13, 1992.

Section 55(3.3) allows the Board to reconsider any claims for bladder cancer that
meet the requirements of section 55(3.2) and to pay compensation for any
periods previously denied because of the wording of the earlier section 55 in
effect since July 1, 1974. Sections 55(3.2) and (3.3) went into effect on August
26, 1994. If a claim for bladder cancer is filed after March 13, 1992, then the
requirements of sections 55(2), (3), or (3.1) must be met before compensation
can be paid.

EFFECTIVE DATE: March 3, 2003 (as to new wording of section 55(3.3))
APPLICATION: Not applicable.

#32.59 Discretion to Pay Compensation

As stated in policy item #93.22, even though special circumstances may have
precluded the filing of the application within one year, the Board has discretion
under section 55 whether or not to pay compensation. In exercising that
discretion, the Board considers whether the time elapsed since the death or
disability due to the occupational disease has prejudiced its ability to investigate
the merits of the claim, including determining whether the worker was disabled
from earning full wages at the work at which he or she was employed.

The Board considers the availability of evidence, such as:

» medical records about the worker’s state of health at relevant times
(cause of death in the case of a deceased worker)

« employment records that may document exposures to contaminants or
hazardous processes, or periods of disability that may have been due
to the occupational disease

« evidence from co-workers or others who may know about the worker’s
employment activities.

The Board will generally decide not to pay compensation if so much time has
elapsed that it cannot reasonably obtain sufficient evidence to determine
whether:

« the worker’s disease was causally connected to the employment, or
« the worker was disabled by the disease when claimed.

A request for review by the Review Division can be made on a Board decision
not to pay compensation.

Where a worker has experienced more than one period of disablement from the
occupational disease for which the worker intends to claim, then each period of

March 3, 2003 Volume Il
4-67



disablement will have to be individually considered to determine if the
requirements of section 55 are met with respect to that period.

EFFECTIVE DATE: March 3, 2003 (as to reference to Review Division)
APPLICATION: Not applicable.

#32.60 Preventive Measures and Exposures

Once the basic requirements of a claim for a compensable injury or occupational
disease have been met, the Board can accept responsibility for reasonable
preventive or curative measures which are a normal part of the treatment of the
resulting condition. For example, if a nurse pricks his or her finger with a
contaminated hypodermic needle, just used for injecting a patient suspected of
having infectious hepatitis, the Board will pay for a gamma globulin injection.
This would be so even if the actual needle prick itself did not require treatment.

In order for an exposure to a disease or contaminant to be compensable, the
worker must either sustain a personal injury or suffer from an occupational
disease. An exposure which does not result in a personal injury or occupational
disease does not meet the requirements of the Act in terms of compensability.
Section 1 provides that “occupational disease” includes “disablement resulting
from exposure to contamination” (emphasis added). No matter how appropriate
it may be for a worker to be provided with prophylactic health care, particularly
following an exposure to an infectious agent, the Board does not have the
statutory authority to pay for such health care where the worker has not
sustained a personal injury or is suffering from an occupational disease, even if
the exposure places the worker at risk for developing an occupational disease.

In the event of such an exposure, any medical or other expenses that the worker
may incur to prevent the onset of an injury or disease must remain the
responsibility of the worker or the employer. For example, the Board would not
pay for a measles vaccine for a nurse who came in contact with a patient who
had that disease. In those circumstances, the nurse has not sustained either a
personal injury nor an occupational disease. In one case, a laboratory assistant
accidentally spilled over a hand blood from a patient infected with hepatitis. The
worker already had an infected hangnail on that hand. The Board could not
accept responsibility for the subsequent treatment with gamma globulin as there
was no evidence of the worker suffering an injury or occupational disease. The
treatment was for the purpose of preventing the onset of a disease.

It may help to further illustrate these principles. The Board would not pay for
preventive health care benefits with respect to the following exposures (unless an
occupational disease results):

« an ambulance attendant who has the blood of a suspected Hepatitis B
carrier splashed onto a hand which had pre-existing cuts from
gardening at home;
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cases, an arrangement is normally made with Human Resources
Development Canada for any training allowance to be paid to the
employer. The Board would expect that an employer would
continue a worker’s salary while taking the course, regardless of
the fact that the worker had previously received a compensable
injury. In this case, the worker suffers no financial loss because of
the injury while taking the course and no wage-loss compensation
is payable. Nor is the employer refunded the continuation of salary
paid to the worker during the course.

In some circumstances, Human Resources Development Canada
will “top up” a training allowance to bring it up to the amount of a
normal Employment Insurance payment. If the Board makes no
payment of wage loss to a worker while taking a training course, it
is understood that any entitlement of the worker to have the training
allowances “topped up” by Human Resources Development
Canada will be unaffected by the occurrence of the compensable
injury. There is, therefore, no justification for the payment of wage-
loss benefits during the course.

It is not necessary for all the details of the course as to time, place,
subject matter, etc. to have been settled prior to the injury for it to
be considered as “pre-arranged”. For example, an apprentice may
be required to spend some part of each year of the apprenticeship
in school. While the exact dates may not be known at the date of
injury, the worker must, at that time, clearly anticipate a period at
school to be undergone in the near future. It is, therefore,
reasonable to apply the rules set out above.

Retraining or Education Program Arranged After the Injury

A worker may decide after the injury to utilize the time in which he
or she is disabled from work to improve education or work skills by
undertaking a retraining or educational program. The worker is
losing time from work because of the injury and is “disabled” for the
purposes of section 29 or 30. It cannot be said that even if the
worker had not been injured he or she would have been taking the
program at that particular time and, as a result, suffering a loss of
income. The worker is only taking the program at that particular
time because of the injury. Therefore, wage-loss payments will be
continued in full in addition to any training allowances which the
worker is entitled to receive from another government agency.

EFFECTIVE DATE: November 1, 2002
APPLICATION: To decisions made on or after November 1, 2002 on

claims adjudicated under the Act, as amended by the
Workers Compensation Amendment Act, 2002.

November 2002
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#34.53 Termination at a Future Date

A worker is not entitled to place absolute reliance on a doctor’s probable return to
work date. Wage-loss benefits are only payable when the worker actually has a
temporary disability. They cannot be paid because, although the worker has no
such disability, the doctor some time previously predicted that he or she would be
disabled at that time. A doctor’s prediction is of assistance to the worker, the
employer and the Board to plan their future actions, but there is no guarantee
that the prediction will be accurate. A worker who has been told by the doctor
that he or she can probably return to work on some future date has a
responsibility to monitor the improvement in his or her condition and to return to
work before the predicted date if the condition allows it. If the worker is in any
doubt, an earlier appointment can always be arranged with the doctor.

If a doctor’s prediction of the duration of a worker’s disability were accepted as
conclusive, it would mean that if a worker continued to be disabled after a
predicted return to work date, he or she should nevertheless return to work.
Regardless of a doctor’s prediction of the length of a disability, wage-loss
benefits are paid for as long as a worker continues to be disabled because of the
injury or until the worker has attained the age at which compensation is
terminated under section 23.1 of the Act. A doctor’s prediction of a worker’s
return to work can be in error by setting a date either too early or too late. It
cannot therefore be regarded as the sole criterion for the payment of benefits and
Is only one factor to be considered.

As a general rule, decisions relating to compensation should relate to the past
and the present, and to continuing situations. A termination date should not
normally be set for the future. But there are exceptional cases in which a
decision of this kind is justified. The responsibilities of the Board relate not only
to claims decisions, but also to rehabilitation. Effective rehabilitation requires that
different people should be treated in different ways. All people are not motivated
by the same approach. It is possible to conceive of cases in which the Board
might feel that a worker has reached a point of recovery at which he or she is
very close to returning to work. The worker may have a psychological
impairment that persuades the Board to continue a convalescent period to
enable the worker to adapt. But a judgment might rationally be made that the
worker is more likely to adapt his or her thinking to a return to work if told of a
specified date at which compensation benefits will terminate. But if, at or after
that date, no request for review by the Review Division has been filed and it is
within the 75-day period for Board reconsiderations, there is evidence that the
worker is still unfit, then the decision can be reconsidered.
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EFFECTIVE DATE: March 3, 2003 (as to reference to Review Division
and 75-day period for the Board reconsiderations)
APPLICATION: Not applicable.

#34.54 When is the Worker’s Condition Stabilized

When a worker is medically examined to assess the degree of impairment, the
examining doctor must first determine whether the worker’s condition has
stabilized. The examining doctor will decide whether:

(a) the condition has definitely stabilized;
(b)  the condition has definitely not yet stabilized,;

(c) he or she is unable to state whether or not the condition has
definitely stabilized and

0] there is a likelihood of minimal change; or
(i) there is a likelihood of significant change.

Having regard to the examining doctor’s report and any other relevant medical
evidence, the Board officer will then decide whether or not the worker’s condition
IS permanent to the extent that a permanent disability award should be assessed.

In the case of (a), the condition is considered permanent and the permanent
disability award is immediately assessed. A condition will be deemed to have
plateaued or become stable where there is little potential for improvement or
where any potential changes are in keeping with the normal fluctuations in the
condition which can be expected with that kind of disability. In the case of (b),
the condition is still temporary and the worker will be maintained on temporary
wage-loss benefits under section 29 or 30 of the Act.

In the situations where the examining doctor in (c)(i) above feels there is only a
potential for minimal change, the condition will usually be considered as
permanent and the permanent disability award established immediately on the
basis of the prognosis. This approach will be particularly helpful where the
disability is itself minor.

The following guidelines operate in (c)(ii) above where there is a potential for
significant change in the condition.

1. If the potential change is likely to resolve relatively quickly
(generally within 12 months), the condition will be considered
temporary and the worker maintained on temporary wage-loss
benefits under section 29 or section 30 of the Act, and a further
examination will be scheduled.
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2. If the potential change is likely to be protracted (generally over 12
months), the condition will be considered permanent and the
permanent disability award assessed and paid immediately on the
worker’s present degree of disability and the claim scheduled for
future review.

The examining doctor may be unable to fit the worker’s condition exactly into one
of the categories discussed above. In such a case, the doctor should simply
state the findings in terms of the categories as well as possible and the question
whether the condition is temporary or permanent will have to be dealt with by the
Board officer on the merits of the case.

EFFECTIVE DATE: March 3, 2003 (as to deletion of reference to pension
review)
APPLICATION: Not applicable.

#34.60 Payment Procedures

The decision whether wage-loss benefits are payable, the duration of those
payments, and their amount, is made in the first instance by the Board officer.
The procedures followed in making this decision, including the rules of evidence
followed, are dealt with in Chapter 12.

Payments of wage-loss benefits are usually made every two weeks by cheque.
The cheques are normally mailed to the worker. When a payment has been lost
or stolen, or otherwise not received or cashed by the worker, the worker may
request a reissue of the payment, but the Board will require a written and signed
declaration of this from the worker before a reissue will take place.

Where a worker disagrees with the amount of wage-loss or permanent disability
award and returns the cheque, or refuses to accept the cheque, the Board will
not negotiate regarding the acceptance of the cheque. In such circumstances
the worker is notified of the right to request a review from the Review Division
with regard to the matter on the claim to which there is an objection. This policy
also applies to those cases where a worker has elected to receive his or her
permanent disability award cheque by electronic direct bank deposit.

Where, following a medical examination at the Board or the receipt of other
reports, it is concluded that the worker is capable of resuming employment
immediately, she or he will be notified as soon as possible. The Board
recognizes that it would not be fair to delay the notification when the worker
might be looking for employment in the meantime.

EFFECTIVE DATE: March 3, 2003 (as to deletion of reference to the
Review Division)

APPLICATION: Not applicable.
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For the purposes of determining whether the worker meets the test set out under
section 23(3) and (3.1), the Board must consider the combined effect of a
worker’s occupation at the time of injury and the resulting disability. While a
worker may experience a loss of earnings as a result of a work injury, that fact
alone is not sufficient to meet the test set out under section 23(3) and (3.1).

The following is a list of criteria that must be considered under section 23(3) and
(3.1). Each of these criteria must be satisfied in order for a worker to be
assessed under section 23(3).

« The occupation at the time of injury requires specific skills which are
essential to that occupation or to an occupation of a similar type or
nature;

« As aresult of the compensable disability, the worker is no longer able
to perform the essential skills needed to continue in the occupation at
the time of injury or in an occupation of a similar type or nature;

« The effect of the compensable disability is that the worker is unable to
work in his or her occupation or in an occupation of a similar type or
nature, or to adapt to another suitable occupation, without incurring a
significant loss of earnings.

Skills are defined in this context as the learned application of knowledge and
abilities.

In all cases, the Board must determine if, following recovery from a work injury, a
worker is either able to return to the occupation at the time of injury or to adapt to
another suitable occupation. This determination includes consideration of both
the worker’s transferable skills and the worker’s post-injury functional abilities. In
the vast majority of cases a worker’s entitlement to a permanent partial disability
award is determined under the section 23(1) method and this estimate of
impairment of earning capacity is considered to be appropriate compensation.

However, in exceptional cases, the amount determined under section 23(1) may
not appropriately compensate a worker. In these cases, medical evidence
confirms that the work injury makes it impossible for a worker to continue in the
occupation at the time of injury or in an occupation of a similar type or nature. In
addition, the worker is considered unable to adapt to another suitable occupation
without incurring a significant loss of earnings due to the work injury.

For the purposes of this policy, a significant loss of earnings means the Board
may conclude in these exceptional cases, that the loss of earnings a worker will
experience as a result of the combined effect could not have been anticipated
under the section 23(1) method of estimating a worker’s long term loss of earning
capacity.
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An example of when the combined effect may be considered so exceptional is
one where a work injury results in a significant disability of two digits on the
dominant hand of a worker whose occupation requires fine motor skills. As a
result of the disability, the worker is no longer able to perform fine motor skills,
and consequently, is unable to continue in the pre-injury occupation, or another
occupation of a similar type or nature. In addition, due to the disability, the
worker is unable to adapt to another suitable occupation without incurring a
significant loss of earnings.

As a result, the section 23(1) award may not be considered to appropriately
compensate the worker for the impact of the combined effect, and may therefore
result in a consideration under section 23(3).

#40.01 Decision-Making Procedure under the Section 23(3)
Method

Section 23(3) assessments are undertaken if a permanent partial disability
results from a worker’s injury, and the Board makes a determination under
subsection (3.1) with respect to the worker.

The Disability Awards Committee is ultimately responsible for the conclusion on
permanent partial disability awards assessed under section 23(3) of the Act. The
Board officer in Disability Awards is required to conduct the necessary
investigations and make a specific recommendation to the committee regarding a
worker’s eligibility for a section 23(3) assessment and, in cases where an
assessment is undertaken, the worker’s entitlement to an award.

It is the function of the Committee, following any further investigation it considers
necessary, to agree or disagree with the Board officer's recommendation. If the
Committee agrees, the Board officer will implement the initial recommendation. |If
the Committee disagrees with the Board officer's recommendation, it will either
implement its findings or return the file for further investigation. The Disability
Awards Committee consists of one senior representative from the Disability
Awards, Medical, and Vocational Rehabilitation Services Departments.

The rules of evidence followed by Board officers in Disability Awards and the
Disability Awards Committee are discussed in policy item #97.40.

A review by the Review Division may be requested from a decision made by a
Board officer in Disability Awards or the Disability Awards Committee.

EFFECTIVE DATE: March 3, 2003 (as to reference to review)
APPLICATION: Not applicable.
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#40.14 Provision of Employability Assessments

Workers are provided with a copy of a completed employability assessment
before a decision is made on entitlement to a section 23(3) award. They have 30
days in which to provide a written submission. All such submissions received
within this time frame will be considered before the final decision is made.
Workers are also advised that, at their request, a copy will be made available to
their treating physicians. If the details of the employability assessment and its
impact on the section 23(3) award are known and agreed to, the 30-day waiting
period may be waived.

#40.32 Worsening or Improvement of Disability

If the disability on which an award is based worsens, the extent of the disability is
reassessed and a new award is made based on the reassessment. Conversely,
if a worker should unexpectedly recover from a disability classified as permanent,
the permanent disability award would be subject to termination or downward
adjustment.

#41.00 DURATION OF PERMANENT DISABILITY PERIODIC
PAYMENTS

Section 23.1 of the Act provides:

Compensation payable under section 22(1), 23(1) or (3), 29(1) or 30(1) may be
paid to a worker, only

(a) if the worker is less than 63 years of age on the date of the
injury, until the later of the following:

0] the date the worker reaches 65 years of age;

(i) if the Board is satisfied the worker would retire after
reaching 65 years of age, the date the worker would
retire, as determined by the Board, and

(b) if the worker is 63 years of age or older on the date of injury,
until the later of the following:

0] 2 years after the date of injury;

(i) if the Board is satisfied that the worker would retire
after the date referred to in subparagraph (i), the date
the worker would retire, as determined by the Board.
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Section 23.1 of the Act recognizes age 65 as the standard retirement age for
workers. Confirmation of age 65 as the standard retirement age may also be
found in the contractual terms of some employer sponsored pension plans and
collective agreements. As well, Statistics Canada information lends weight to the
general view that, on average, workers retire at or before 65 years of age. (9)

Section 23.1 also permits the Board to continue to pay benefits where the Board
is satisfied that the worker would retire after the age of 65 if the worker had not
been injured.

The standard of proof under the Act is on a balance of probabilities as described
in policy item #97.00, Evidence. However, as age 65 is considered to be the
standard retirement age, the Board requires evidence that is verified by an
independent source to confirm the worker’s subjective statement regarding his or
her intent to work past age 65. Evidence is also required so that a Board officer
can establish the worker’'s new retirement date for the purposes of concluding
permanent disability award payments. If the worker’s statement is not
independently verifiable, the Board officer will make a determination based on
the evidence available, including information provided by the worker.

Examples of the kinds of independent verifiable evidence that may support a
worker’s statement that he or she intended to work past age 65, and to establish
the date of retirement, include the following:

« names of the employer or employers the worker intended to work for
after age 65, a description of the type of employment the worker was
going to perform, and the expected duration of employment

« information from the identified employer or employers to confirm that
he or she intended to employ the worker after the worker reached age
65 and that employment was available

« information provided from the worker’s pre-injury employer, union or
professional association to confirm the normal retirement age for
workers in the same pre-injury occupation

« information from the pre-injury employer about whether the worker was
covered under a pension plan provided by the employer, and the terms
of that plan

This is not a conclusive list of the types of evidence that may be considered. A
Board officer will consider any other relevant information in determining whether
a worker would have worked past age 65 and at what date the worker would
have retired.

Where the Board is satisfied that a worker would have continued to work past
age 65 if the injury had not occurred, permanent disability award periodic
payments may continue past that age until the date a Board officer has
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established as the worker’s retirement date. At the worker’s age of retirement, as
determined by a Board officer, periodic payments will conclude even if the
worker’s permanent disability remains.

In situations where a worker in receipt of a permanent disability periodic
payments dies from causes unrelated to the disability, the periodic payments will
continue for the full month in which the death occurred. The effect of this policy
will be that no overpayments will be considered to have arisen for the period from
the date of the worker’s death up to the end of the month covered by the last
periodic payment.

If the worker dies prior to the implementation of the permanent disability award,
the award is calculated and paid to the date of death. The situation where such a
worker would have received a lump sum award is dealt with in policy item
#45.00.

42.00 PAYMENT OF PERMANENT DISABILITY AWARDS

Permanent disability awards under sections 22 and 23 are normally payable
monthly until the worker reaches retirement age as determined by the Board.
However, some are paid as lump sums. The cheques are mailed to the worker’s
home address or, if she or he elects, direct to their bank by electronic direct bank
deposit.

When a payment to a worker has been lost or stolen or otherwise not received or
cashed by the worker, the worker may request a reissue of payment, but the
Board will require a written and signed declaration of this from the worker before
a reissue will take place.

#42.10 Commencement of Periodic Payments

The general rule is that the permanent disability periodic payments commence at
the date when the worker’s temporary disability ceased and his condition
stabilized or was first considered to be permanent.

Where a worker has been paid any temporary disability benefits under section 29
or 30 of the Act, the permanent disability periodic payments will take effect from
the date following the termination of these temporary benefits. For the majority of
cases, this will adequately reflect the financial impact of the disability on the
worker’s earnings.

There may, however, be the unusual situation where a worker has or could have
returned to a significant level of employment with a minimal loss of income.
Wage-loss benefits under section 30 would be 90% of the worker’s average net
earnings in this employment. Should the worker eventually be assessed at a
permanent disability award rate which is higher than the rate paid for temporary
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benefits under section 30, it would appear that the worker may have suffered a
loss of compensation income. The Act, however, precludes the payment of both
temporary and permanent benefits for the same condition at the same time.

A problem of permanent disability award retroactivity also occurs when, although
the worker had a temporary partial disability, the worker had or could have
returned to full employment and has not, therefore, actually been paid any
benefits under section 30. As previously stated, the Act requires that the Board
recognize a disability as either temporary or permanent, but not both
concurrently. When carrying out the final disability assessment, the Board officer
in Disability Awards will have the benefit of the earlier examination, or at least
some other documentary evidence on file, on which the decision was made to
delay the award. If the findings on the latter examination are the same as the
initial findings, or only show a minimal degree of change, it is reasonable to
consider the condition as having plateaued from the date of the first examination.
In that event, the date of the first examination should be the starting date of the
permanent disability periodic payments. If, on the other hand, the latest
examination shows a measurable and significant change since the first
examination, the worker will be considered as having been, in the interim,
temporarily disabled. In that event, the date of the last examination will be the
starting date of the periodic payments.

When there was no examination by either a Board Medical Advisor or an
External Service Provider when wage-loss benefits were terminated under
section 30, and there is no other measurable data on file with which to make a
comparison with the final assessment of the Board officer in Disability Awards,
the permanent disability award will be backdated to the date benefits were
terminated under section 30.

#42.11 Commencement Following Medical Review Panel
Certificate

Where a permanent disability award is being revised following an examination
and certificate by a Medical Review Panel, it is not proper to automatically make
the adjustment only from the date of the certificate. While this may be correct in
some cases, it is not defensible as a general policy.

Where a certificate of a Medical Review Panel is received indicating results that
differ from previous decisions of the Board or findings of the former Workers’
Compensation Review Board, it must be considered what further decisions are
required as a proper response to the certificate of the Panel.

Suppose, for example, there has been a dispute from the outset about whether a
worker is suffering from disability “A” (which is compensable), or disability “B”
(which is not compensable). The Board decided that it was “B”, and that decision
was maintained throughout the appeal system. Suppose the Medical Review
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Panel then decided that the worker is suffering from “A”. It may be agreed by all
concerned that the worker has not changed from “B” to “A”, and that if suffering
from “A” now, the worker must have been suffering from “A” at the outset.

In that circumstance, there is obviously entitlement to compensation as from the
date when first suffering from the disability.

There may be another case where it is agreed by all concerned that the degree
of disability has not changed, and yet the Medical Review Panel has concluded
that the worker is suffering from a disability more extensive than that which the
Disability Awards Medical Advisor or External Service Provider found. In that
case too, the permanent disability award adjustment must be retroactive.

In a third case, it may appear that a different condition diagnosed by the Medical
Review Panel has resulted from a recent change and, in such a case, it would be
proper to commence the disability award from the date of the certificate. In a
fourth case, it might appear that there was some progressive deterioration and, in
that case, a sliding scale may be appropriate so that the revised disability award
is partially retroactive, but not to the full amount.

In other words, there can be no standard rule that a revised disability award
should or should not be retroactive. The previous decisions on the claim must be
reconsidered in the light of the certificate of the Panel, and new conclusions must
be reached to whatever extent is necessary to give full effect to the certificate of
the Panel.

EFFECTIVE DATE: March 3, 2003 (as to reference to the former Review
Board)
APPLICATION: Not applicable.

H#42.12 Retroactive Awards

Where a permanent disability award is granted retroactively, the payments due
prior to the date of the award will be paid in the form of a lump sum.

In calculating that sum, entitlement in respect of a portion of a month is
determined by reference to the actual calendar days in a particular month. For
example, if a worker is entitled to an award of $1,000 per month, for the period
March 17 to 31 (15 calendar days), the calculation is as follows:

$1,000 x 15 days = $483.87
31 days

A reduction in the lump sum is made in respect of periods of time during the
period following the commencement of the award when the worker received
wage-loss or rehabilitation benefits. However, no such reduction is made when
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the award is granted in the form of a lump sum and the monthly equivalent is less
than $20.00 per month at the time of the commutation.

The payment of interest on the lump sum is dealt with in policy item #50.00.

#42.20 Permanent Disability Award Adjustments

If a permanent disability award to a worker or a dependant is paid or increased
on the basis of a Review Division decision, and the finding is later reversed by
the Workers’ Compensation Appeal Tribunal, the permanent disability award
payments are terminated or adjusted as of the date of the Workers’
Compensation Appeal Tribunal decision. In such cases, the capitalization is
adjusted by the reversal of an amount equivalent to the unused portion of the
capitalization or, in the case of a modification, the adjustment applies to the
amount of the capitalization affected by the modification. The policy regarding
relief of costs to employers in such circumstances is detailed in policy item
#113.10.

EFFECTIVE DATE: March 3, 2003 (as to references to Review Division
and Workers’ Compensation Appeal Tribunal)
APPLICATION: Not applicable.

#43.00 DISFIGUREMENT
Section 23(5) of the Act provides:

Where the worker has suffered a serious and permanent disfigurement
which the board considers is capable of impairing the worker's earning
capacity, a lump sum in compensation may be paid, although the amount
the worker was earning before the injury has not been diminished.

#43.10 Requirements for Award

Section 23(5) establishes the following requirements:

1. The disfigurement must be “permanent”. A temporary
disfigurement is not sufficient.

2. The disfigurement must be “serious”. No award will be made if the
disfigurement is minimal.

3. The disfigurement must be one that the Board considers capable of
impairing the worker’s earning capacity. This is normally assumed
in cases of the head, neck and hands. In other cases, a decision
must be made which has regard to the age and occupation of the
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worker, the visibility and extent of the disfigurement and any other
relevant circumstances. Since section 23(5) states that the amount
the worker is currently earning does not have to be diminished, this
requirement is concerned with the worker’s long-term earning
capacity.

Where there is disfigurement as well as a permanent disability, the worker may
receive awards for both. Subject to the Board applying section 35(2) of the Act
(see policy item #45.00), the award for the permanent disability is a periodic
payment, and the award for disfigurement a lump sum. These awards must be
assessed separately.

Disfigurement is concerned with the appearance of the body, not loss of bodily
function. Therefore, a loss of skin function, for example, soreness or itchiness or
unusual sensitivity to light, heat or humidity, will be considered for a permanent
disability rather than a disfigurement award. The granting of an award will
depend on the normal criteria for permanent disability awards.

The ultimate aim of disfigurement and permanent disability awards is to
compensate for loss of earning capacity. The worker should not receive double
compensation for the same loss. No disfigurement award is granted for
something which is directly covered by a permanent disability award, for
example, the deformity caused by the normal appearance of an amputated limb.
A disfigurement award may be considered where the appearance of an
impairment for which a permanent partial disability award has been granted is
disfiguring to an exceptional degree.

If the worker receives an award of 100% under section 23(1), or an award for
total unemployability under section 23(3), there is no additional loss of earning
capacity which can form the basis for a disfigurement award.

Where psychological disability results from disfigurement, consideration will be
given to a permanent disability award under section 23(1) or 23(3) following the
normal practices for such awards (see policy item #22.33).

#43.20 Amount of Award
In calculating the amount of an award, the guidelines set out below apply:

1. Points are assigned to each of five factors assessed individually
according to the table set out below. The assessment will normally
be based on photographs of the worker but there may also be a
visual examination of the worker in exceptional cases. The Board
officer will give reasons for the points assigned to each factor.
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POINTS/FACTORS

0-24 POINTS

25-49 POINTS

50-74 POINTS

75-99 POINTS

Surface area of part of

body

(see guideline 3)

Less than 25%

25%-49%

50%—-74%

75% or more

Texture and Mild alteration of Moderate Major thickening. Severe
thickening. texture. thickening.
keloid scarring Slight wrinkly, Moderate Major hardening. Severe
hardening. furrows or marks. hardening.
Moderate dryness Major dryness or
Mild dryness or or scaling. scaling. Frequent
scaling. Prone to ulceration.
pimples. Frequent pimples Significant
irregularity of scar.
Prone to ulceration.
Colour Mild alteration of Moderate alteration ~ Major alteration of Severe alteration of
colour. of colour. colour. colour.
Visibility Less than 25% 25 to 49% visible 50 to 74% visible 75% visible or

visible with work
clothing.

with work clothing.

with work clothing.

greater with work
clothing.

Loss of bodily form

Mild depression or

elevation.

Moderate
depression or
elevation.

Major depression or
elevation.

Moderate to major

atrophy. Moderate
to major irregularity
of body.

Severe depression
or elevation.

Severe muscle or
tissue loss.

Class 1
Class 2
Class 3
Class 4

0 to 24 points

25 to 49 points

50 to 74 points

75 to 99 points

An average is taken of the points assigned by dividing the total
points by five and the disfigurement is placed in one of four classes
as follows:
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The area of the body affected is determined. Five areas are
recognized. A minimum and maximum award exists for each of the
four classes for each area of the body as shown in the following

table:

January 1, 2003 — December 31, 2003

Minimum
Head and Neck
1. $0
2. 4,804.32
3. 9,608.62
4. 29,186.14
Each Hand
1. $0
2. 1,561.40
3. 3,242.91
4, 9,608.62
Each Arm
1. $0
2. 1,201.06
3. 2,402.15
4, 7,326.55

Each Leg (including the foot)

1. $0
2 840.74
3. 1,561.40
4 4,804.32

Maximum

$ 4,804.32

9,608.62
29,186.14
48,643.59

$ 1,561.40
3,242.91
9,608.62

16,214.52

$ 1,201.06
2,402.15
7,326.55

12,130.88

$ 840.74
1,561.40
4,804.32
8,047.21
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Torso

1.

2
3.
4

$0
840.74
1,561.40
4,804.32

$ 840.74
1,561.40
4,804.32
8,047.21

The above figures are adjusted on January 1 of each year.
Effective June 30, 2002, the percentage change in the consumer
price index determined under section 25.2 of the Act, as described
in policy item #51.20 will be used.

4, The amount of the award is (subject to the minimum) the

percentage of the maximum dollar amount for the class that the
average points for the disfigurement bears to the maximum points
assigned to the class. For example, if the average points for a
hand disfigurement is 6, it is assigned to Class 1 of the hands area
of the body and the amount of the award is $325 ((6/24) x $1,300).
If a burn to the chest is assigned an average of 34 points, it is in
Class 2 of the torso area of the body and the amount of the award
is $897 ((34/49) x $1,300).

Detailed examples of the application of the above guidelines are set out below:

Example 1

The worker has a loss of the fingernail and nailbed, slight shortening of the right
mid finger, a small curved raised nail growing through the graft at the injury site.
Assuming that the disfigurement was found capable of impairing earning

capacity, the award would be calculated as follows:

Factors Description Points
Surface area Less than 25% 2
Texture / keloid Minimal alteration; no keloid 2
Colour No contrast 0
Visibility Less than 25% 20
Structure Mild evidence of depression 5
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A. Total points are 29.
B. Average points are 6 (29/5). Disfigurement is in Class 1.

C. Determine % which average points in line B bears to
maximum points for Class 1 = 25% (6/24).

D. Apply % from line C to maximum dollar amount for Class 1
for the hands area = $325 (25% of $1,300).

Amount awarded is $325.
Example 2

The worker has healed burns that extend up the right side and front of the
abdomen and chest. There is evidence of occasional ulceration and moderate
irregularity of the scars. Scar colour is significantly different when compared to
unaffected skin. Assuming that the disfigurement was found capable of impairing
earning capacity, the award would be calculated as follows:

Factors Description Points
Surface area Less than 25% 20
Texture / keloid Some puckering and contraction 70

moderate keloid, scars raised to

3 mm;
Colour Significant contrast 80
Visibility Nil 0
Structure No evidence of depression or 0

elevation other than keloid
A. Total points are 170.

B. Average points are 34 (170/5). Disfigurement is in Class 2.

C. Determine % which average points in line B bears to
maximum points for Class 2 = 69% (34/49).

D. Apply % from line C to maximum dollar amount for Class 2
for the torso area = $897 (69% of $1,300).

Amount awarded is $897.
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#44.00 PROPORTIONATE ENTITLEMENT
Section 5(5) of the Act provides:

Where the personal injury or disease is superimposed on an already
existing disability, compensation must be allowed only for the proportion of
the disability following the personal injury or disease that may reasonably
be attributed to the personal injury or disease. The measure of the
disability attributable to the personal injury or disease must, unless it is
otherwise shown, be the amount of the difference between the worker’s
disability before and disability after the occurrence of the personal injury or
disease.

This subsection deals with cases where the compensability of the immediate
injury and disability has been accepted by the Board. It does not concern itself
with the initial adjudication as to the causation of the particular disability.

#44.10 Meaning of Already Existing Disability

The mere fact that the worker suffered from some weakness, condition, disease,
or vulnerability which partially caused the personal injury or disease is not
sufficient to bring Proportionate Entitlement into operation. The pre-existing
condition must have amounted to a disability prior to the occurrence of the injury
or disease.

Three situations are distinguished:

1. In cases where it has been decided that the precipitating event or
activity, and its immediate consequences, were so severe that the
full disability presently suffered by the worker would have resulted
in any event, regardless of any pre-existing disability, section 5(5)
should not be applied.

2. In cases where the precipitating event or activity, and its immediate
consequences, were of a moderate or minor significance, and
where there is only x-ray evidence and nothing else showing a
moderate or advanced pre-existing condition or disease,
Proportionate Entitlement should not be applied. These cases
should not be classified as a disability where there are no
indications of a previously reduced capacity to work and/or where
there are no indications that prior ongoing medical treatment had
been requested and rendered for that apparent disability. In
determining whether there has been ongoing treatment, regard will
be had to the frequency of past treatments and how long before the
injury they occurred.
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3. Where the precipitating event or activity, and its immediate
consequences, were of moderate or minor significance, but x-ray or
other medical evidence shows a moderate to advanced pre-existing
condition or disease, and there is also evidence of a previously
reduced capacity to work and/or evidence of a request for and
rendering of medical attention for that disability, section 5(5) should
be applied.

Section 5(5) only applies where an injury is “superimposed” on an already
existing disability. The injury and the existing disability must be in the same part
of the body.

The fact that the worker has an award from another agency for a pre-existing
disability does not affect this Board’s practise. The Board makes its own
assessment of the pre-existing disability and is not bound by the percentage
awarded by the other agency.

#44.20 Temporary Disability and Health Care Benefits

It is not the policy of the Board to apply the provisions of section 5(5) to health
care benefits or temporary disability benefits. Ordinary wage loss will be paid on
the simple presumption that the worker was fit and able to carry on regular duties
prior to the injury and is, at the time of receiving wage-loss benefits, totally or
partially unable. The only conclusion to be derived from these facts is that the
injury itself is the sole cause of that immediate total or partial disability.
Proportionate Entitlement is thus a concept applicable only to permanent
disability awards.

#44.30 Permanent Disability

Where a worker already has a pre-existing disability, and suffers a work injury
resulting in an aggravation of the disability, wage-loss compensation is paid for
the period of any temporary total disability. If the aggravation was temporary
only and the worker recovers from the aggravation so that she or he is restored
to the position of the pre-existing disability, there is then no residual disability
resulting from the work injury, and therefore no further compensation. However,
where a pre-existing disability is permanently aggravated by the work injury, and
the worker’s condition has stabilized, the Board must then consider how much is
the compensable aggravation.

Assuming that a pre-existing impairment has been established, section 5(5)
requires that compensation shall be allowed only for such proportion of the
worker’s “disability” as may reasonably be attributable to the personal injury or
disease. “Disability” means loss of body function or physical impairment.
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The measure of the disability attributable to the personal injury or disease shall,
unless it is otherwise shown, be the amount of the difference between the
worker’s disability before and disability after the occurrence of the personal injury
or disease. (10)

The Board'’s practice in relation to section 5(5) has no relevance to conditions
which arise after the injury. It is only concerned with pre-existing problems. The
Board’s practice is that it will apportion its responsibility in respect of a disability
attributable to causes other than the work injury arising after the injury.

Consider the example of a worker whose average net earnings are $1,000 per
month and who, following a work injury, has a 10% disability. If the whole of that
disability is attributable to the injury, the monthly permanent disability award
granted under section 23(1) is 90% of 10% of $1,000, i.e. $90.00 a month. If,
however, 3% out of the total impairment existed prior to the injury, section 5(5)
requires that compensation only be awarded in respect of the 7% caused by the
injury. The worker would therefore receive 90% of 7% of $1,000 per month, i.e.
$63.00.

#44.31 Application of Proportionate Entitlement

In every case where there was a pre-existing disability, the Board has to decide
whether the loss of earnings experienced by the worker after the injury is wholly
the result of the compensable disability or partly the result of the pre-existing
disability. If it decides that the whole loss is the result of the compensable
disability, no reduction in the award is made under section 5(5). If it decides that
a portion of the loss is attributable to the pre-existing disability, a permanent
disability award is only granted for the portion attributable to the compensable
disability.

The Board feels that this is fair to workers in that it allows for the fact that their
pre-injury earnings may already have been reduced by the pre-existing disability.
On the other hand, it ensures that the Board does not become responsible for
loss of earnings which are really attributable to the delayed or progressive effect
of non-compensable pre-existing disabilities. The Board recognizes that it is
often difficult in practice to properly allocate the causes of a loss of earnings
where there is pre-existing disability, but do not feel that it is any more difficult
than other decisions that have to be made under the Act, or that this difficulty
justifies a different interpretation of section 5(5).
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#45.00 LUMP SUMS AND COMMUTATIONS
Section 35(2) of the Act provides:
The Board may in its discretion

(@) commute all or part of the future amounts that are to be set
aside for payment of a retirement benefit and the periodic
payments due or payable to the worker to one or more lump
sum payments, to be applied as directed by the Board; and

(b)  divide into periodic payments compensation payable in a
lump sum.

In case of death or permanent total disability or in case of permanent partial
disability where the impairment of earning capacity exceeds 10% of the worker’s
earning capacity at the time of the injury, no commutation of periodic payments
can be made under subsection (2) except upon the application of and at an
amount agreed to by the dependant or worker entitled to such payments. (11)

#45.10 Permanent Disability Periodic Payment
Categories/Lump Sum Awards

Category A:
Where
1. a compensable disability has been assessed at not more than 10%
of total disability, and
2. the permanent disability periodic payment is not more than $200.00

per month,

a lump sum will be awarded in lieu of a monthly permanent disability periodic
payment and the additional future amounts to be set aside by the Board for the
payment of a retirement benefit under section 23.2 of the Act.

Category B:

In any case not within Category A, where the permanent disability periodic
payment is more than $200.00 per month, the award will consist of a monthly
permanent disability periodic payment and the additional future amounts to be
set aside by the Board for the payment of a retirement benefit. A commutation
will only be considered under the circumstances outlined below.
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With the exception of the retirement benefit provision, this policy applies
similarly to periodic payments of compensation made to a dependant of a
deceased worker.

Where a worker or dependant has more than one permanent disability award or
dependant benefit on one or more claims, the above figures apply to the
combined total. Where the worker or dependant has had previous commutations
or lump sum awards, these previous awards are not applied to the combined
total.

Where a commutation request is made after the granting of a permanent
disability award or dependant benefit, the monetary level at the date of the
request is used rather than the level at the date of the award.

A review of the monetary level in Categories A and B will be undertaken
annually. Any changes to the amount will normally take place on the first day of
the month following the month of the review.

#45.20 Criteria for Allowing or Disallowing a Commutation

The same criteria apply, whether or not the Board has recovered all or part of the
capital reserve in a third party action.

Workers granted awards that fall within Category A will automatically be given a
lump sum award.

The general rule is that no commutation will be granted for cases in Category B.

There are, however, certain situations where a commutation may be desirable.
The purpose of the guidelines set out below is to define those situations where it
is in the worker’s long term interests to receive a commutation and to state the
terms and conditions on which such commutations are granted.

In considering a commutation, the following will apply:
1. A commutation must be for a specific purpose.

2. A commutation will, in general, only be allowed for purposes that
are calculated to enhance the income position of the worker.

3. The applicant must have a stable source of income other than the
disability award.

4, A commutation will not be allowed where the applicant is a person
whom the Board considers incapable of managing his or her own
affairs or who has a demonstrated incapacity for money
management.
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5. Where there is an application by a widow or widower to commute
an award which is paid in whole or part for the children regard may
have to be had to the separate interests of the children.

6. If the other requirements are met, a commutation may be in the
worker’s long-term interests, notwithstanding the worker’s medical
condition may not have settled or involves a significant risk of
deterioration. However, while a potential deterioration in the
worker’s condition will not automatically bar a request, it is a
relevant factor to be considered. It might, for instance, lead to a
conclusion that the worker’s existing income from other sources
would not be stable from a long-term point of view.

Similarly, the fact that a disability may improve in the future will not
automatically bar a request for a commutation, even though the
commutation will prevent the Board from reducing the permanent
disability award when the improvement occurs. The possibility of
such an improvement may, however, be taken into account if it is
significant. It may influence the term and amount of commutation
granted.

7. A short expectation of life or a worker’s wish to benefit the
dependants following his or her death is not a ground on which the
Board can permit a commutation.

#45.21 Death of Worker Prior to Award under Category A in
Policy Item #45.10

Under the terms of the Act, disability awards are payable to a worker. There is
no provision for a disability award to be payable in respect of a deceased worker.

The Act distinguishes between two different categories of benefits:

1. Benefits payable to a disabled worker.
2. Benefits payable to dependants and others in respect of the death
of a worker.

No compensation under the first heading can validly be awarded in respect of
future disability after the death of a worker. Where future benefits have been
issued after the death of a worker, the benefit will be cancelled and recalculated
up to the date of the worker’s death. The letter of decision sent b