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WORKERS> COMPENSATION
Resolution of the Panel of Administrators

Number: 2001/10/15-03
Date: October 15, 2001
Subject: Calculation of Interest

WHEREAS:
Pursuant to section 82 of the Workers Compensation Act, R.S.B.C. 1996, Chapter 492 and
amendments thereto (“Act”), the Panel of Administrators (“Panel”) must approve and
superintend the policies and direction of the Workers” Compensation Board
(“Board”), including policies respecting compensation, assessment, rehabilitation and

occupational safety and health, and must review and approve the operating policies
of the Board;

AND WHEREAS:

The Board’s policy regarding interest on retroactive payments of compensation is
provided in policy item #50.00 of the Rehabilitation Services and Claims Manual;

AND WHEREAS:

Interest is provided on retroactive wage-loss and pension lump-sum payments where
the benefit is for a condition which was previously overlooked or for which the Board
previously decided that no payment was due;

AND WHEREAS:

Board policy provides a monthly compound rate of interest that is equal to the average
rate of return on the Board’s total investment portfolio;

AND WHEREAS:

The same interest rate is also used with respect to assessment and prevention matters;
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AND WHEREAS:

The Policy and Regulation Development Bureau has conducted extensive consultation
with stakeholders regarding the appropriate criteria for entitlement to interest and the
method of payment calculation;

THE PANEL OF ADMINISTRATORS RESOLVES THAT:

1.

Policy item #50.00 of the Rehabilitation Services and Claims Manual is amended to
provide simple interest at a rate equal to the prime lending rate of the banker to the
government (i.e., the C.I.B.C.). Policy item #50.00 is also amended to restrict the
period of time interest may accrue to a maximum period of twenty years.

Policy item #50.00 is also amended to provide new criteria for determining when it
is appropriate for the Board to pay interest in situations other than those expressly
provided for in the Act. The amended policy will provide for interest on retroactive
wage-loss and pension lump-sum payments where it is determined that a blatant
Board error necessitated the payment. For an error to be “blatant” it must be an
obvious and overriding error.

Policy items #48.42 and #105.30 of the Rehabilitation Services and Claims Manual are
amended to provide consistency with the amendments to policy item #50.00.

Policy No. 40:70:40 of the Assessment Policy Manual is amended in order to provide
consistency with the amendments to policy item #50.00 of the Rehabilitation
Services and Claims Manual.

The amendments to policy items #50.00, #48.42 and #105.30 of the Rehabilitation
Services and Claims Manual and policy no. 40:70:40 of the Assessment Policy Manual,
as attached, are approved. If there is any inconsistency between the wording in the
general wording of items 1-4 inclusive of this Resolution and the specific wording
in the attachments hereto, the wording in the attachments shall prevail.

The amended policies are effective November 1, 2001, and will apply to all decisions
to award or charge interest on or after that date. When calculating the amount of
interest payable, the new method for determining the applicable rate of interest
will apply retrospectively and will be used for the entire entitlement period and will
not be limited to entitlement for time periods after November 1, 2001.

DATED at Richmond, British Columbia, October 15, 2001.
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Appendix 1

REHABILITATION SERVICES AND CLAIMS MANUAL
PROPOSED AMENDMENTS
[Deletions Struck Through, Additions in Bold]

#50.00 Interest
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With respect to compensation matters, the Act provides express entitlement to interest only
in the situations covered by sections 19(2)(c) and 92(3). In these situations, the Board will pay
interest as provided for in the Act (see policy items #55.62 and #105.30).

The Board has discretion to pay interest in situations other than those expressly provided for
in the Act. In these situations, interest may be paid subject to the following conditions:

* The retroactive payment is to a worker or employer in respect of a wage-loss
payment (provided under sections 29 and 30 of the Act) or a pension lump-sum
payment (provided under sections 22 and 23 of the Act).

* It has been determined that there was a blatant Board error that necessitated the
retroactive payment. For an error to be “blatant” it must be an obvious and over-
riding error. For example, the error must be one that had the Board officer known
that he or she was making the error at the time, it would have caused the officer to
change the course of reasoning and the outcome. A “blatant” error cannot be
characterized as an understandable error based on misjudgment. Rather, it
describes a glaring error that no reasonable person should make.

¢ Interest will be calculated from the first day of the month following the commence-
ment date of the retroactive benefit and up to the end of the month preceding the
decision date. Notwithstanding, in no case will interest accrue for a period greater
than twenty years.

In all cases where a decision to award interest is made, the Board will pay simple interest at a
rate equal to the prime lending rate of the banker to the government (i.e., the CIBC). During
the first 6 months of a year interest must be calculated at the interest rate as at January 1.
During the last 6 months of a year interest must be calculated at the interest rate as at July 1.

For practical reasons, certain mathematical approximations may be used in the calculations.

The rate of interest provided in this policy will also be used in the calculation of
overpayments as outlined in #48.42.
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Appendix 2

REHABILITATION SERVICES AND CLAIMS MANUAL
PROPOSED AMENDMENTS
[Deletions Struck Through, Additions in Bold]

#48.42 Recovery Procedures for Overpayments

If, at the time of the discovery of the overpayment, payments are still being made on the claim,
the amount of any overpayment will be recovered from those payments. The Board officer will
as far as possible do this in a manner which causes the least hardship to the worker. Normally,
the Board officer will recover the amount owing by instalments. If payments of the claim are
terminated by the time the overpayment is discovered or before full recovery can be obtained,
the procedures outlined below are followed. If an appeal against the overpayment is lodged
however, re-collection procedures are as outlined in #48.46.

1. The Vocational Rehabilitation Services and Claims Departments will conduct the initial
collection procedure which will include the Board officer making personal contact with the
claimant in addition to sending two letters, one immediately and one 30 days later. For
overpayments in excess of $500, the second letter advises that unpaid accounts will be
turned over to the Board’s Collections Section.

2. When the overpayment is 70 days overdue it will be sent to the Board’s Collections Section.
Unless there is evidence of fraud or misrepresentation, claims for overpayments under
$500 are not sent to Collections.

3. Aletter will be sent to the claimant by a Collections Officer at the 70-day overdue date
indicating that the overpayment has been transferred to the Board’s Collections Section and
suggesting that payment be made within a month in order to avoid possible legal action.
This letter will make it clear that the Board is serious about collecting the overpayment.

4. If paymentis not received within 30 days, or a reasonable payment plan arranged, the
Collections Officer will attempt to make telephone contact with the claimant or pay a
personal visit.

5. If this does not result in positive arrangements for payment, a final, more strongly worded
letter will be sent. An asset search will be conducted and if there is a reasonable expectation
that money is collectible, the account will be turned over to the Board’s Legal Services
Division for attention and action. The result of this action could be the seizing of assets or
garnisheeing wages.

Item #50.00 sets out the procedures regardmg the Credltmg of interest to retroactlve wage -loss
andpensmnpayments e ing-of compound-interes e

Board-In the case of claims overpayments, interest charges only apply to amounts due where
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the overpayment is the result of fraud, misrepresentation or the withholding of information by
the worker. Interest is not charged on overpayments that result from the correction of an error.
The charging of interest on an overpayment must be approved by a Manager or a Director.

In the case of doctors and other health care benefit payees, overpayments are handled by the
Board by making a deletion from future payments. There is no attempt by the Board to obtain
the recovery of such an overpayment from a worker who received the health care benefits
unless the costs of the health care benefits were paid directly to the worker.
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Appendix 3

REHABILITATION SERVICES AND CLAIMS MANUAL
PROPOSED AMENDMENTS
[Deletions Struck Through, Additions in Bold]

#105.30 Implementation of Review Board Findings

Section 92 provides as follows:

1.

“Where a claim is allowed by the review board, periodic payments must commence, and a
lump sum under section 17(13) must be paid; and an amount so paid is not, in the absence
of fraud or misrepresentation, recoverable from the worker or dependants.

Notwithstanding subsection (1), where a finding of the review board is appealed under
section 91 or reopened or reheard under section 96, payment of any compensation that has
not yet been paid with respect to the period prior to the finding of the review board must
be deferred until the date on which the Appeal Division makes its decision or redetermina-
tion under section 91 or 96, as the case may be.

If the Appeal Division decision is in favour of the worker or his dependants, interest
a. calculated in accordance with the policies of the governors, and
b. beginning 31 days after the date on which the review board made its finding or begin-

ning on an earlier day determined in accordance with the policies of the governors
must be paid on compensation that has been deferred under subsection (2).”

The procedures for implementing all review board findings are as follows:

1.

Any benefits payable from the date of the review board finding forward will be paid
without delay.

Any benefits payable for the period of time prior to the date of the review board finding
(retroactive benefits) will be paid after 30 days have elapsed following the date of the

review board finding unless:

a. the president has referred the review board finding to the Appeal Division under
Section 96(4); or

b. anappeal has commenced from the finding under Section 91.
If there is a referral to the Appeal Division by the president under Section 96(4) or an

appeal of the finding under Section 91 retroactive benefits will not be paid until the Appeal
Division has completed its consideration of the matter.
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4.

The decision of the Appeal Division will be implemented upon its receipt by the Board
officer. The worker’s entitlement to retroactive benefits which were deferred according to
#3 above will then be determined in accordance with the decision of the Appeal Division.

Where retroactive benefits are payable, after the decision of the Appeal Division, interest
is to be paid in accordance with the Board’s general policy on the payment of interest on
retroactive benefits as set out in #50.00. However, where no mterest is payable under

determmed that the retroactive benefit was not necessitated by a blatant Board error,
interest will be paid beginning 31 days after the date on which the review board made its
finding. The amount of interest to be paid is to be calculated in accordance with the
interest rates set out in #50.00.

The implementation of review board findings which result in a lump-sum payment or
commutation is discussed at #45.61.
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Appendix 4

ASSESSMENT POLICY MANUAL
PROPOSED AMENDMENTS
[Deletions Struck Through, Additions in Bold]

POLICY NO. 40:70:40
ASSESSMENT OPERATING POLICY
PAGE1OF1
DATE:-S€T/98NOV/01
SUBJECT: INTEREST REBATES AND /
INTEREST ON APPEALS REPLACES ISSUE DATED:
FENA93 OCT/98

Where an overpayment of assessment has resulted from a blatant Board error, the firm may be
entitled to accrued interest on the amount overpaid. This adjustment would also apply to
penalty assessments and accrued interest on outstanding assessments that were paid during
the period in question.

For an error to be “blatant” it must be an obvious and overriding error. For example, the error
must be one that had the Board officer known that he or she was making the error at the time,
it would have caused the officer to change the course of reasoning and the outcome. A
“blatant” error cannot be characterized as an understandable error based on misjudgment.
Rather, it describes a glaring error that no reasonable person should make.

An example of a blatant Board error that would entitle an employer to an interest rebate is
where the employer is registered in an obviously incorrect classification; for example, a retail
operation registered in the logging cla551f1cat10n of mdustry when the employer correctly
1dent1f1ed the mdustry at the outset. ¥h d

Interest is also payable in cases where an employer prepays a penalty assessment (including
an experience rating DEMERIT) pending an appeal to the Appeal Division and is then
successful in the appeal.

If the recommendation to pay interest is approved, the employer will receive an interest rebate
calculated on the adjusted assessment. The rate of interest will be the same as that used for
claims overpayments or retroactive payments.

The interest applicable will be calculated by the Actuarial and Research Department. A memo
will be sent to the Actuarial and Research Department setting out the amount of overpayment
on each payment date. Actuarial will provide the total interest amount applicable from the
various payment dates to the current month.
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Where an employer is granted relief under Section 39(1)(e) with respect to a claim where wage
loss payments concluded, or a pension was awarded, after March 15, 1978 and on or before
December 31, 1993 and on which the employer made a request in writing for the Board to
consider the application of Section 39(1)(e), interest is payable on any refund from the date of
the employer’s request for relief.

Subject to the above provisions, where an amount is returned to an employer as a result of a
successful appeal to the Appeal Division under Section 96(6) or (6.1) of the Act, interest is
payable from the date the employer files the notice of appeal with the Appeal Division.

Notes:

In all cases where a decision to award interest is made, the Board will pay simple interest at a
rate equal to the prime lending rate of the banker to the government (i.e., the CIBC). During
the first 6 months of a year interest must be calculated at the interest rate as at January 1.
During the last 6 months of a year interest must be calculated at the interest rate as at July 1.

Where an overpayment of assessment has resulted from a blatant Board error, interest will
not accrue for a period greater than twenty years.

For practical reasons, certain mathematical approximations may be used in the calculations.
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WORKERS’> COMPENSATION

REPORTER

Decision of the Appeal Division

Number:
Date:
Panel:
Subject:

2000-0684

May 11, 2000

Jill M. Callan, Cassandra Kobayashi, Randy Lane
Status of Principals of Unregistered Companies (No. 1)

WORKERS UNDER THE ACT (PRINCIPAL OF UNREGISTERED FIRM) (CORPORATE VEIL) — Plaintiff, principal of
an unregistered company, was in a motor vehicle accident — Defendants pled s. 10 of the Act and took position that
plaintiff was a worker in the course of employment — Majority interpreted Decision No. 335 as affecting status of a
principal of an unregistered company under sections 10 and 11 of the Act — Piercing of the corporate veil is triggered
when the principal is injured, not when claim is made — Held that the plaintiff was not a worker — Dissent interpreted
Decision No. 335 as providing guidelines for piercing the corporate veil — Allowing plaintiff to sue because of failure to
meet obligations under the Actis contrary to justice and merits — Practical effect of majority reasons is to allow principals
to opt out of the Act — Dissent would refer matter to Panel of Administrators for policy clarification — In absence of
referral, dissent would find plaintiff was a worker.

Law:
Policy:

Decisions:

WCA (1996):s.1,5.2(2),s.5(1), 5. 10(1), s. 11, s. 47(2), 5. 52(2), 5. 99

[Cited by MAJORITY] APM: #20:30:30; Decisions: No. 106, 2 Workers” Compensation Reporter 41,

No. 141, 2 Workers’ Compensation Reporter 156, No. 264, 3 Workers” Compensation Reporter 182, No. 335,

5 Workers” Compensation Reporter 101; [Cited by DISSENT] APM: #20:10:20; #20:10:30, #20:30:30;

RSCM: #5.00, #48.48, #96.10, #111.30; Decisions: No. 169, 2 Workers” Compensation Reporter 262,

No. 330, 5 Workers” Compensation Reporter 88, No. 335, 5 Workers” Compensation Reporter 101

[Cited by MAJORITY] Appeal Division Decision No. 92-1606, 9 Workers” Compensation Reporter 621,
Appeal Division Decision No. 94-0872, 10 Workers” Compensation Reporter 801; [Cited by DISSENT]
Appeal Division Decision No. 95-0320, 11 Workers” Compensation Reporter 327, Appeal Division Decision
No. 94-0872

Status of Principal of Unregistered Company (No. 1) [s. 11 determination]
Appeal Division Decision No. 2000-0684

17 Workers’ Compensation Reporter 475

The defendants have requested a determination under section 11 of the Workers Compensation
Act (the Act) in respect of this legal action. The statement of claim filed by the plaintiff, Orest
Alex Zaleschuk alleges that, on or about December 19, 1995, a vehicle operated by the defend-
ant, Peter Musch (Musch) collided with a vehicle operated by the plaintiff. The accident is
alleged to have taken place on 176th Street at or near 48th Avenue in Surrey, B.C. The state-
ment of claim alleges that AT&T Capital Canada Inc. (AT&T) was the owner of the vehicle
operated by Musch and Protrux Systems Inc. (Protrux) was the lessee of the vehicle. The
defendants have pled the provisions of section 10 of the Act in paragraph 9 of their amended
statement of defence filed on June 11, 1997.
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2)

3)

4)

(5)

(6)

(7)

The Appeal Division was created on June 3, 1991 by the Workers Compensation Amendment Act,
1989. Board of Governors’ Decision No. 4 dated April 9, 1991 assigned to the chief appeal
commissioner and the Appeal Division the obligation of the Workers” Compensation Board
(the Board) to issue certificates under section 11. The role of the Appeal Division in this matter
is to determine the status of the parties pursuant to its authority under the Act. Itis, however,
for the courts to determine the effect of the section 11 certificate on the legal action.

In this determination, submissions have been provided on behalf of all of the parties. The plain-
tiff’s employer was provided with an opportunity to make submissions but none was received.

1. Status of the Plaintiff

The contentious issue in this application concerns the status of the plaintiff. Plaintiff’s
counsel takes the position that he was not a worker under the Act at the time of the accident.
Defendants’ counsel takes the position that the plaintiff was a worker and was in the course of
his employment when the accident took place.

Background

On April 30, 1997, counsel for the defendants examined the plaintiff for discovery. He testified
thatin 1995 he leased a hotel called the Tudor Inn. He incorporated a company called 502467
B.C. Ltd. for the purposes of running the business (a company search obtained by the Appeal
Division confirms that 502467 B.C. Ltd. was incorporated on August 15, 1995). The plaintiff
held 55 of the issued shares in the company. His business partner held 35 shares and his
daughter held 10 shares. The plaintiff and his business partner began operating the hotel around
December 1, 1995 (Q 138). The plaintiff was managing the hotel and pub and his partner was
managing the cabaret. The plaintiff typically worked from 6 a.m. to 3 or 4 p.m. (Q’s 164 to 166).
His duties included preparing the floats, doing the hotel accounting, preparing the bar,
making staff schedules, and arranging the payroll (Q 167).

502467 B.C. Ltd. was not registered with the Board at the time of the December 19, 1995
accident. 502467 B.C. Ltd. doing business as the Tudor Inn was registered with the Board on
January 17, 1996 under registration no. 558156.

On the day of the accident (December 19, 1995), the plaintiff had started work at 6 a.m. and
performed his usual routine which included picking up the floats, opening the restaurant,
and making out the bank deposits (Q 187). At the time of the accident, the plaintiff was travel-
ling from the hotel to Cloverdale in order to go to the liquor store to order liquor for the hotel
and to the bank to do its banking. (Q’s 204 to 207). The plaintiff did not apply for workers’
compensation benefits for the injuries he sustained as a result of the accident.
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8)  On]July 16, 1998, the plaintiff swore an affidavit in which he stated that 502467 B.C. Ltd. was
incorporated in approximately November 1995 for the sole purpose of operating the Tudor
Inn. He swore that he had no earnings from 502467 B.C. Ltd. in 1995 and filed an income tax
return in that regard. His affidavit also states:

I'was a true entrepreneur in the establishment of this business and not an
employee in any ordinary usage of that term.

Analysis of the Majority Concerning the Status of the Plaintiff
9)  The terms “employer” and “worker” are defined in section 1 of the Act which states, in part:

“employer” includes every person having in their service under a contract of
hiring or apprenticeship, written or oral, express or implied, a person
engaged in work in or about an industry;

“worker” includes

(a) a person who has entered into or works under a contract of service or
apprenticeship, written or oral, express or implied, whether by way of
manual labour or otherwise;

(f) anindependent operator admitted by the board under section 2(2);

[emphasis in original]

(10) Subsection 2(2) of the Act states:

The board may direct that this Part applies on the terms specified in the
board’s direction

(a) to anindependent operator who is neither an employer nor a worker as
though the independent operator was a worker, or

(b) to an employer as though the employer was a worker.

(11) Subsection 5(1) provides:
Where, in an industry within the scope of this Part personal injury or death
arising out of and in the course of the employment is caused to a worker, compensation

as provided by this Part must be paid by the board out of the accident fund.

[emphasis added]
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(12)

(13)

Subsection 10(1) of the Act states:

The provisions of this Part are in lieu of any right and rights of action, statutory or
otherwise, founded on a breach of duty of care or any other cause of action, whether
that duty or cause of action is imposed by or arises by reason of law or contract,
express or implied, to which a worker, dependant or member of the family of
the worker is or may be entitled against the employer of the worker, or against
any employer within the scope of this Part, or against any worker, in respect of
any personal injury, disablement or death arising out of and in the course of
employment and no action in respect of it lies. This provision applies only when
the action or conduct of the employer, the employer’s servant or agent, or the
worker, which caused the breach of duty arose out of and in the course of
employment within the scope of this Part.

[emphasis added]

Pursuant to section 82 of the Act, “[t]he governors must approve and superintend the policies
and direction of the board.” Pursuant to section 83.1 of the Act, the powers, duties, and
functions of the governors are currently performed by a panel of public administrators.
Decision of the governors Number 86, which is dated November 16, 1994 and entitled “Bylaw
No. 4 — Published Policy of the Governors” (Workers” Compensation Reporter Vol. 10, p. 781,
states, in part:

1.1 As of June 3, 1991, the published policies of the governors consist of the
following;:
(a) the Assessment Policy Manual,
(b) the Occupational Safety and Health Division Policy and Procedure Manual,
(c) the Rehabilitation Services and Claims Manual, and
(d) Workers” Compensation Reporter Decisions No. 1-423

1.2 After June 3, 1991, the published policies of the governors consist of the
documents listed in paragraph 1.1, amendments to the three policy manuals,
any new or replacement manuals issued by the governors, any documents
published by the Workers” Compensation Board that are adopted by the
governors as published policy of the governors, and all decisions of the
governors declared to be policy decisions.

2.2 In the event of a conflict between published policy in a Manual identified in
Section 1.1(a), (b), or (c) of this Bylaw, and published policy in Workers’
Compensation Reporter Decisions No. 1-423 identified in Section 1.1(d),
published policy in the Manual is paramount.
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(14)

(15)

(16)

If 502467 B.C. Ltd. had been registered with the Board at the time of the December 19, 1995
accident, it is clear that the plaintiff would have been a worker under the Act at that time (see
policy no. 20:30:30 which is reproduced below). The question that arises is whether the result
is different because 502467 B.C. Ltd. was not registered with the Board on December 19, 1995.
It is a well-established principle of corporate law that a company is a legal entity that is
separate and distinct from its principals. It is also established that, in some rather limited
circumstances, the “corporate veil” will be “pierced” or ignored. Policy no. 20:30:30 of the
Assessment Policy Manual states:

As mentioned in the previous section, an incorporated company is usually
considered an independent firm by the Board, and therefore registration with
the Board is mandatory. As the incorporated entity is considered the employer, a
director, shareholders [sic] or other principal of the company who is active in the
operation of the company is considered to be a worker under the Act. The earnings of
these active principals are also fully assessable, as will be discussed in

Section 40:10:30.

However, in the event of an injury to an active principal of a private company that is
not registered with the Board, that active principal is not entitled to compensation
benefits. This is based on two principles established in WCB Reporter Decision
No. 335:

1. Allactive principals of a company should be aware of the obligations of the
company and should bear the responsibility for registration as an employer
under the Act.

2. Except under unusual circumstances, a person who in essence is both a
“worker” and an “employer” cannot be given the benefits due to a
“worker” unless that person’s obligations have been met under the Act as
an “employer”.

Should an injured principal of a company be denied compensation benefits
because of the company’s failure to register with the Board, that principal’s
earnings prior to the date of injury are not assessed.

[emphasis added]

As indicated in its text, this policy is based on Decision No. 335 (dated April 27, 1981) of the
former commissioners (Re Principals of Limited Companies — Workers” Compensation Reporter,
Vol. 5, p. 101) which also constitutes published policy on this issue. In Decision No. 335, the
former commissioners considered the policies regarding small owner-operated limited
companies set out in Decision Nos. 106, 141, and 264.

In Decision No. 106 dated April 4, 1975 (Re A One-Man Company — Workers” Compensation
Reporter, Vol. 2, p. 41) the former commissioners considered the claim of the widow of the
principal of a one-person limited company. The company had not been registered as an
employer with the Board. In addition, the deceased had not purchased personal optional
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(17)

(18)

(19)

protection coverage, which was available to sole proprietors. The former commissioners
referred to the principle that a company is a legal entity distinct from its principal shareholders.
They concluded:

The essence of the matter is that the deceased, an independent businessman,
failed to purchase the insurance protection that the Act provides, and we see no
merit in the suggestion that this insurance protection should now be provided
for him at the expense of other businessmen who have paid their assessments.
The same man cannot avoid the coverage of the Act when it involves a cost and
then claim to be covered when it involves a benefit. . . .

The doctrine that a company and its principal shareholder are separate legal
persons is not one that should be applied to perpetrate an injustice of that kind.

Decision No. 141 dated September 24, 1975 (Re A One-Man Company — Workers” Compensation
Reporter, Vol. 2, p. 156) involved a claim from the principal shareholder of an unregistered
company. The former commissioners again concluded that the claimant could not claim the
benefits of the Act because he had not caused the company’s obligations under the Act to be
met. They did not find merit in the argument that “if he is to be treated as a ‘worker” for the
purposes of establishing the assessment obligations of the company, then, to be consistent, he
should also be treated as a ‘worker’ for the purposes of entitlement to benefits.”

Decision No. 264 dated November 15, 1977 (Re Compensation Payable When Company
Unregistered — Workers” Compensation Reporter, Vol. 3, p. 182) involved a claim from one of
three shareholders of a small family-owned and operated company. The former commissioners
extended the principle that arises out of the earlier decisions to all active principals of an
unregistered company.

In Decision No. 335, the former commissioners conducted a more comprehensive review of
the issues involving principals of unregistered companies. The review was initiated as a result
of arequest of the ombudsman “to review the Board’s policy regarding small owner-operated
limited companies.” The ombudsman had raised three objections to the policy. The former
commissioners stated (at p. 101):

This policy is concerned with the question which the Board must determine
under the Workers Compensation Act as to who is a “worker”, who is an
“employer”, and who is simply an “independent operator”. The rights and liabilities
which accrue under the Act differ in accordance with into which of these categories a
person falls. For instance, a person has no automatic right to receive compensation for
work-related injuries unless he is a “worker” and no right to immunity from legal action
in respect of such injuries unless he is an “employer” or a “worker”. An “independent
operator” does not have the rights of “workers”. An “independent operator”
does not have the rights of “workers” under the Act unless he has purchased
from the Board optional personal protection. Nor does he have the rights or
liabilities of “employers” unless he also happens to have employees.

[emphasis added]

480 Workers” Compensation Reporter — Volume 17, Number 4



200 The former commissioners then considered Decision Numbers 106, 141, and 264 and stated
(at pp. 103 and 104):

The problem with which these three decisions deal occurs when the principal of
a small company submits a claim for compensation for a work injury suffered
by him at a time when his company was not registered as an “employer” with
the Board. The general rule followed by the Board is that a worker’s claim is not
prejudiced by the fact that his employer has not complied with his obligation to
register. However, since a company can only act through its principal, it was felt
that the claimant in the situation in question, unlike most claimants, had to
accept some personal responsibility for the failure to register. If the corporate
form of the business were ignored, the claimant was really an independent operator
who had failed to obtain coverage for himself. It would be unfair to allow him to receive
the benefits of the Act without meeting his obligations. The Board, therefore, con-
cluded that, except in unusual circumstances, claims from principals of small
unregistered companies or their dependants should be denied. . ..

... The result is that, when the Board applies the policy contained in Decisions
106, 141 and 264, it concludes that the principal is not a “worker” under the Act
for the purpose of his claim. . . .

... The Act does not envisage persons who are essentially independent operators
obtaining the benefits of the Act without fulfilling the corresponding obligations.

[emphasis added]
(21) At page 104, the former commissioners stated:

In regard to the third objection [raised by the ombudsman], we are unable to
agree that the Board’s policy is discriminatory. Since the policy results in the
principal of the unlimited [sic] company not being a “worker” under the Act, it cannot
be maintained that he is being discriminated against in comparison with other workers.
He is, in fact, being treated exactly the same as any other independent operator
who has failed to purchase coverage for himself. Nor is he being discriminated
against in relation to principals of limited companies who are registered with
the Board prior to a claim being made. Discrimination only exists when persons
in identical situations are treated differently for no valid reason. The situations
of the principal of an unregistered and a registered company are not identical.

Whether they are registered or not is a distinguishing factor which properly

allows the Board to treat them differently.
[emphasis added]
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They concluded the decision by stating:
In the result, the policy of the Board will be as follows:

1. A claim from the sole principal of a company which was unregistered at the
time of the injury or his dependants will be denied.

2. A claim from one of several principals of a company which was unregistered
at the time of the injury, or his dependants, will be denied unless the
evidence indicates that the principal was not personally responsible for the
failure to register.

3. Companies registered following a claim by a principal which is denied
will not be required to pay assessments retroactively in respect of the
principal’s earnings.

4. Claims from a responsible principal of a company which has registered but
which has defaulted in the payment of its assessments, or his dependants,
will be honoured but a deduction from the resulting benefits will be made to
offset the outstanding debt.

This decision supersedes Decisions No. 106, 141 and 264.

Decision #94-0872 (Workers” Compensation Reporter, Vol. 10, p. 801) involved a claim from a
principal of a company that was registered with the Board but had not paid all of its assess-
ments. Pursuant to item #48.40 of the Rehabilitation Services and Claims Manual (the Claims
Manual) the Board had deducted the overdue assessments from the compensation payable to
the principal. The panel discussed the concept of piercing the corporate veil and considered
Decision No. 335. The panel made the following observations (at page 813):

The policies at issue affect compensation, assessments, and prevention
matters, and possibly Section 11 determinations. . . .

Further, the reasoning in Decision No. 335 must be approached with caution
where prevention (occupational health and safety) matters are concerned.
Decision No. 335 draws a parallel between principals of unregistered companies
and independent operators. The Act does not authorize the Board to inspect the
business of independent operators who have not opted for personal coverage. It
is doubtful that Decision No. 335 intended to question the Board’s authority to
inspect the premises of unregistered incorporated companies. Thus, while the
analogy between the principals of unregistered companies and independent
operators has some appeal, it also has its limitations.

Finally, Section 10(1) of the Act bars the legal actions of workers against other

workers and employers. If an independent operator or employer takes out
personal coverage under Section 3(3) of the Act, they become “workers” for the
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purposes of Section 10(1). However, when the corporate entity is ignored, this
may leave some uncertainty about a person’s status under the Act, depending
on what approach is used. If the corporate entity is ignored for all purposes,
then a responsible principal may not be a “worker” for the purposes of

Section 10(1). However, as in this case, if benefits are initially paid to the
responsible principal as a “worker” but then overdue assessments are deducted
from his benefits, the question arises as to whether the person is a “worker” for
the purposes of Section 10(1).

In Appeal Division Decision #92-1606 (Principal of Unregistered Firm — Workers” Compensa-
tion Reporter, Vol. 9, p. 621), which was also a section 11 determination, the plaintiff and her
husband were principals of an unregistered company. The panel relied upon Decision No. 335
and item #7.52 of the Claims Manual (which no longer existed at the time of the December 19,
1995 accident). Item #7.52 provided, “[a] claim from one of several principals of a company
which was unregistered at the time of the injury . . . will be denied unless the evidence indi-
cates that that principal was not personally responsible for the failure to register.” The panel
concluded that the plaintiff was not a worker within the meaning of Part 1 of the Act because
she was jointly responsible for the failure of the company to register with the Board.

The panel’s conclusion in Decision #92-1606 appears to have resulted from the panel’s
application of the relevant policies. However, we find that the manner in which the policies
are to be applied is not entirely clear. The questions that arise are:

1. Do the policies indicate that the principal of an unregistered company is a worker under
the Act who is denied compensation benefits because the company is not registered or do
the policies indicate that such a principal is not entitled to benefits because he or she is not
a worker?

2. If the policies indicate that the principal of an unregistered company is not a worker under
the Act, does their application extend to the determination of the principal’s status for the
purposes of sections 10 and 11 of the Act?

In considering the first question, we have concluded that the passages we have quoted from
Decision No. 335 indicate that the former commissioners were dealing with the status of a
principal of an unregistered company under the Act and not merely his or her entitlement to
benefits. The introductory words at page 101 indicate that the policies on principals of unregis-
tered companies concerned the question of an individual’s status as a “worker,” “employer,”
or “independent operator” under the Act. In addition, Decision No. 335 likens the principal of
an unregistered company to an independent operator without personal optional protection. In
other words, it seems to say that once the corporate veil is pierced and the existence of the
company is disregarded, such a principal becomes analogous to a sole proprietor (if it is a
one-person company) or a partner in a partnership (if there is more than one principal).
Pursuant to subsection 2(2), an independent operator with personal optional protection may
become a worker under the Act. It follows that an independent operator without personal
optional protection is not a worker under the Act and is not entitled to benefits. In light of the
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statement in Decision No. 335 concerning status under the Act and the analogy of the independ-
ent operator considered by the former commissioners, we conclude Decision No. 335 provides
that the piercing of the corporate veil affects the principal’s status as a worker under the Act.

The second question involves consideration of whether the principal of an unregistered
company is denied the status of a worker only in respect of his or her claim for compensation
or is also not a worker under sections 10 and 11 of the Act. In this regard, we note that the law
usually recognizes that a company is a distinct legal entity that is separate from its principals
and the piercing of the corporate veil is an extraordinary measure. It is possible that a policy
could dictate that the principal of an unregistered company is not a worker for the purpose of
obtaining compensation without affecting the principal’s status under sections 10 and 11.

Policy no. 20:30:30 may be interpreted to mean that an active principal of an unregistered
company who applies for compensation is not entitled to benefits because the application for
compensation has triggered the piercing of the corporate veil. The policy sets out, as its
rationale, the two points which it indicates are derived from Decision No. 335. Firstly, active
principals are responsible for the registration of the company under the Act. Secondly, when
an active principal has not met his or her obligations as the operating mind of the employer, he
or she cannot be granted the benefits to which workers are entitled under the Act. If the
piercing of the corporate veil is triggered by the application for compensation, it would not
necessarily follow that the corporate veil is pierced when the status of such a principal is
determined for the purposes of sections 10 and 11.

There is nothing in policy no. 20:30:30 to indicate that the status of the principal under sections
10 and 11 has been considered or dealt with under the policy. Perhaps this is not surprising
since that policy appears in the Assessment Policy Manual, which is generally concerned with
the funding of the workers’ compensation system. Since policy no. 20:30:30 is silent of the
question of status under sections 10 and 11, further analysis of Decision No. 335 is required.

Decision No. 335 appears to be focused on claims matters. The three objections raised by the
ombudsman (which are listed at page 103) related to compensation claims by principals of
unregistered companies. We have quoted the statement from page 104 that the principal of an
unregistered company “is not a ‘worker” under the Act for the purpose of his claim.” This
statement and other similar statements in the decision could be read as providing that the
corporate veil will only be pierced in respect of the claim. However, the words we have under-
lined from the quote at page 101 of Decision No. 335, which include the statement “a person
has ... noright to immunity from legal action in respect of such injuries unless he is an
‘employer’ or ‘worker’,” suggest that the former commissioners were contemplating the status
of the principal under subsection 10(1) as well as the status for claims matters. The statements
of the former commissioners at page 101 and elsewhere (such as in the passage we have quoted
from page 104) indicate that the policy applies to the status of the principal under the Act.
These statements coupled with the statement concerning “immunity from legal action” suggest
that the policy is intended to extend to the status of the principal under subsection 10(1).
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The difficulty in interpreting Decision No. 335 raises the general question of how the policies
in the decisions of the former commissioners are to be interpreted. One possibility is to
interpret the policies narrowly and, therefore, view them as restricted to the issues that were
before the commissioners for resolution. If that approach were taken, Decision No. 335 would
be interpreted as only applicable to situations in which a principal is claiming compensation.
However, in our view, the decisions of the former commissioners provide policy guidance in a
general sense. Although the issue before the former commissioners was related to claims from
principals of unregistered companies, we are satisfied that Decision No. 335 also provides
guidance in relation to the status of such principals under subsection 10(1). We interpret
Decision No. 335 as meaning that the principal of an unregistered company (who is responsible
for the failure to register) is not a worker for the purposes of sections 10 and 11.

Our analysis of Decision No. 335 is supported when subsection 5(1) of the Act is considered.
Subsection 5(1) provides that, when a worker sustains an injury arising out of and in the
course of employment, “compensation as provided by this Part must be paid by the board out
of the accident fund.” Accordingly, it is mandatory that the Board pay compensation benefits
to a worker who sustains an injury if the other requirements of subsection 5(1) are met. If the
piercing of the corporate veil is triggered by the principal making an application for compen-
sation, it appears the principal would be entitled to compensation because the principal would
be a worker who has sustained an injury arising out of and in the course of employment.
Therefore, it seems the mandatory provision of the Act (that is, section 5(1)) would apply.
Another possibility is that the piercing of the corporate veil is triggered by the principal
sustaining an injury that arises out of and in the course of employment. We consider piercing
of the corporate veil is triggered when the principal is injured rather than when a claim is
made. The piercing occurs before an application is made.

The issue of when piercing occurs raises the question of the principal’s status prior to the
piercing. For the purposes of this determination we do not need to decide the principal’s
status between the date the company began employing him and the date of the injury. We only
need to determine his status as of the injury date. However, in regard to the status between the
date of employment and date of injury, we consider that up to the moment of injury the status
of the principal may be regarded as being in a state of flux. If, prior to the injury, he contacted
the Board or the Board contacted him and registration of the company resulted, he would be a
worker. However, in the absence of such registration or contact, when an injury occurs the
principal is not a worker.

Consideration of subsection 10(1) of the Act also weighs in favour of the interpretation that
failure to register also affects the principal’s status under sections 10 and 11. If the policies
merely dealt with the status of a principal who was applying for compensation, a principal in
the plaintiff’s situation would not be a worker for the purposes of applying for benefits but
would be a worker for the purposes of section 10 (and, accordingly, would not be able to
pursue his legal action). However, this result appears to be inconsistent with subsection 10(1),
which indicates the provisions of Part 1 “are in lieu of any right and rights of action, statutory
or otherwise, founded on a breach of duty of care or any other cause of action.” In other words,
the benefits provided under the Act are provided in lieu of a bundle of other rights, including
the right to pursue an action for negligence against another worker or employer. The Act was
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originally founded on what is often referred to as the “historic compromise,” which involved
workers receiving benefits under the Act in lieu of their right to sue their employers. In 1974,
the Act was amended so that workers were also prevented from suing other workers (provided
that both parties were in the course of their employment at the relevant time). If the principal
is not a worker for the purposes of applying for benefits but is a worker for the purposes of
section 10, instead of being entitled to pursue a legal action in lieu of receiving compensation
benefits, the principal would be left without the ability to pursue the legal action and be
denied benefits under the Act. If such a severe result had been intended, we would have
expected it to have been specifically outlined in the policies.

We have considered the application of our interpretation of Decision No. 335 to a scenario
involving the principal of an unregistered company who, following a motor vehicle accident,
is claiming benefits under section 5 and is also the defendant in a law suit. If the corporate veil
was pierced and he was denied the status of a worker, he would not be able to claim benefits
and he would not have the status of a worker for the purposes of the defence under section 10.
This result is not inconsistent with subsection 10(1) since the principal would not be claiming
benefits in lieu of pursuing a legal action because he or she would have no right of action.

We have also considered the fact that, in a case such as the situation before us, the piercing of
the corporate veil will result in a benefit being conferred upon the plaintiff because his failure
to register the company with the Board will enable him to pursue his law suit. We recognize
that this appears to be somewhat anomalous because generally the corporate veil is pierced so
that an individual, who has not met his or her obligations, will not receive a benefit. However,
the policies also appear to operate to prevent the plaintiff from claiming workers’ compensa-
tion benefits. Therefore, they do, in fact, operate to prevent such an individual from obtaining
the benefits that are provided under the scheme of the Act.

In addition, we have considered the argument advanced by counsel for the defendants that if
an individual, such as the plaintiff, is not a worker he or she may pursue a law suit against a
worker or employer who would otherwise enjoy the benefit of the section 10 defence. While
we acknowledge that this argument raises a legitimate concern, it does not alter our conclu-
sion. Our determination that the principal of an unregistered company is not a worker for the
purposes of section 10, is grounded in our interpretation of the relevant provisions of the Act,
including the trade-off involving compensation in lieu of a right of action set out in section 10.

In this determination, it is not necessary for us to consider whether the corporate veil should
be pierced when the principal of an unregistered corporate employer is seeking employer
status because the issue before us concerns the principal’s status as a worker. We note,
however, that whether it is registered or not, the company would be an employer and there
appears to be no basis on which to pierce the corporate veil to confer employer status on the
principal. We acknowledge that the second principle set out in policy no. 20:30:30 is:

Except under unusual circumstances, a person who in essence is both a

“worker” and an “employer” cannot be given the benefits due to a “worker”
unless that person’s obligations have been met under the Act as an “employer”.
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This language could be interpreted to mean that, when the corporate veil is pierced, the
principal becomes an employer who has failed to meet his or her obligations under the Act.
However, it seems that the better interpretation is that the principal is “in essence” an employer
because the principal is the operating mind of the employer. Accordingly, we interpret the
statement to mean that the corporate veil should be pierced because the principal who (as the
operating mind of the employer) has not caused the employer to be registered, should not be
able to claim benefits under the Act.

In applying the relevant policies in this case, we have noted that Decision No. 335 referred to
the policy concerning “small owner-operated limited companies.” A potential question that
arises is whether 502467 B.C. Ltd. meets that definition. It could be argued that it is not such a
company because it operates a hotel and presumably has a significant number of employees.
However, since policy no. 20:30:30 (which deals with piercing the corporate veil generally)
specifically states that it applies to principals of private companies (as opposed to being
limited to small owner-operated companies) we find the policies are applicable to the plaintiff
in this case.

Finally, we would like to note some other concerns that we have in respect of the question of
whether principals of unregistered corporate employers are workers. On October 1, 1999, the
Workers Compensation (Occupational Health and Safety) Amendment Act, 1998 (Bill 14) came into
force as Part 3 of the Act. Part 3 contains a number of provisions that place obligations on
workers. For instance, section 116 outlines the general duties of workers. The question of
whether principals of unregistered corporate employers are workers for the purposes of Part 3
is not before us in this determination. However, in light of the enactment of Part 3 and the lack
of clarity of the policies concerning principals of unregistered corporate employers, the Panel
of Administrators may wish to review the policies.

In Decision #94-0872, the panel stated the following (at pages 816 and 817):

Finally, as set out above, there are some unresolved matters which the governors
may wish to address, regarding the status of principals of unregistered and
registered firms. While these unresolved matters did not prevent us from
making a decision in this case, there is a degree of uncertainty, and perhaps
inconsistency, in this area. The Act and the governors’ policy are not clear on
who will be considered a principal or active principal of a corporation. Active
principals appear to form a hybrid category — they can be workers or employers,
or perhaps both, while also described as akin to independent operators. This
has implications for the determination and collection of overdue assessments
and entitlement to compensation, as well as possible consequences for pre-
vention and Section 10(1) matters. It is a complex area and some of the
uncertainties have been pointed out above.

Accordingly, they also recognized the need for a review of the policies in this area.
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Our dissenting colleague has suggested that this is an appropriate case to seek policy guidance
from the Panel of Administrators in accordance with Governors’ Decision No. 75 (Workers’
Compensation Reporter Vol. 10, p 753). It states (at page 756):

Where the chief appeal commissioner considers it necessary that the governors
address a policy issue prior to a decision being made in one or more appeals, the
chief appeal commissioner has the authority to bring that policy issue before
the governors for consideration and to postpone the Appeal Division’s decision
in the appeal until the policy issue has been addressed by the governors.

We acknowledge that the difference between our conclusion and that of our colleague largely
stems from the difficulty of interpreting Decision No. 335. While we recognize that clarification
would be of assistance, we have concluded that we should render a decision because the con-
cerns about the policy identified in Decision #94-0872 (which was issued in 1994) have not been
addressed by the Panel of Administrators and we do not wish to delay this matter further.

We do not consider the 1994 amendments cited by our colleague resolved the issues raised by
Decision #94-0872. The amendments to the Claims Manual were issued in December 1994 and
the changes to the Assessment Policy Manual were issued in April 1995. The amendments
consolidated the definitions of worker and employer in the Assessment Policy Manual but did not
resolve the matter. We note that item #5.00 of the Claims Manual refers to Decision No. 335
and to policy no. 20:30:30 of the Assessment Policy Manual which also cites Decision No. 335.
We do not consider that the amendments expressly limit the impact of Decision No. 335 to
claims matters with the result that it has no relevance to section 10 matters. We also do not
consider that the amendments have the effect of ensuring that an active principal of a limited
company has worker status regardless of the circumstances.

In summary:

+ Decision No. 335 constitutes published policy of the governors.

+ We interpret the policy in Decision No. 335 as denying compensation to the principal of an
unregistered company because such a principal does not have the status of a worker under
the Act for the purposes of establishing a claim.

+ We interpret the policy as also affecting the status of such a principal under sections 10 and
11 of the Act because, in the decision, the former commissioners referred to the status of
such an individual under the Act and specifically stated that status under the Act is relevant

to immunity from suit.

* Our analysis is further supported when Decision No. 335 is considered in the context of
sections 5 and 10 of the Act.
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Conclusion of Majority Concerning the Status of the Plaintiff

We find, at the time of the December 19, 1995 accident, the plaintiff was not a worker within
the meaning of Part 1 of the Act. Accordingly, the injuries suffered by the plaintiff did not arise
out of and in the course of employment within the meaning of Part 1 of the Act.

DISSENT

I agree with the majority on the status of the defendants, but come to a different conclusion
with respect to the status of the plaintiff. The published policies on determining status for

the purposes of section 10 and 11 incorporate the general policies on the status of principals
of limited companies. Furthermore, there are specific policies on when the Board will pierce
the corporate veil to affect status. I would not expand the practice of piercing to this

plaintiff’s situation.

Status of Active Principals of Limited Companies

The Act defines “worker” inclusively, and includes a person who has entered into or works
under a contract of service, express or implied.

At one time, the Rehabilitation Services and Claims Manual (R.S.C.M.) defined worker and em-
ployer, but in 1994, these definitions were consolidated in the Assessment Policy Manual. At
the time of the accident on December 19, 1995, Chapter 2 of the R.S.C.M., “Workers and Em-
ployers Covered by the Act,” referred the reader to Policy No. 20:10:30 of the Assessment Policy
Manual for those definitions:

#6.00 Definitions of “Worker” and “Employer”

... Detailed discussions concerning the definitions of worker and employer
may be found at 20:10:30 of the Assessment Policy Manual.

The policy in A.P.M. Policy No. 20:10:30 discusses the statutory definitions, and others including
volunteers, proprietors, cooperatives, inmates, elected officials, trade unions, federal workers
and lent employees. Included in that policy is the following on incorporated companies:

Incorporated Companies

In a situation where the employer is a limited company, a director, shareholder or other
principal of the company who is active in the operation of the company is considered a
worker. Frequently, these active principals do not draw salaries due to income
tax considerations, the lack of profitability of the company in formative years or
other reasons, and this apparent lack of earnings does not affect their status as
workers. If the active principal has drawn a nominal salary, or no salary at all,
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the assessment base is adjusted to reflect the relative worth of the person’s
services to the company for the year in question. This is covered in greater
detail in Section 40:10:30 of this manual.

[emphasis added]

These definitions are used by both the Compensation Services Division for adjudicating
claims, and by the Assessment Department for determining payroll. They are also the
definitions for the purposes of section 10 and 11, according to the policy in #111.30 of the
R.S.C.M. on third party claims:

#111.30 Meaning of “Worker” and “Employer” under Section 10

In the provisions discussed in #111.10-#111.24, “worker” and “employer” have the
meaning given to them in Chapter 2.

For the purpose of Section 10, “worker” includes an employer entitled to
personal optional protection. (10) However, this does not affect status as an
employer under this section in regard to other workers.

The meanings of “employer”, “worker”, and “employment” for the purpose

of Section 10 in claims concerning commercial fishers are discussed in

Fishing Industry Regulation 14 (found in Workers” Compensation Reporter
Decision 223).

Note: (10) S. 10(9); S. 3(3)
[emphasis added]

Thus, the published policy has been designed so that for the purposes of claims, sections 10
and 11, and assessments, the definitions of who is a “worker” and who is an “employer” are
consistently applied. In practice, this means that assessments will generally be paid on
“workers” who will have coverage for work injuries and occupational diseases. It also means
that a “worker” for section 10 and 11 purposes, will also be a “worker” for claims and
assessment purposes.

Exceptions to the General Rules on Status

If a person is a “worker” under the Act, section 5(1) provides compensation must be paid for a
personal injury arising out of and in the course of employment. Thus, as a worker, an active
principal of a limited company is generally entitled to workers” compensation benefits if
injured at work. The policy in #5.00 of the Rehabilitation Services and Claims Manual provides
that registration of the employer with the Board generally does not affect coverage, subject to
the exceptions identified in the policy:

A worker’s claim is not prejudiced by the fact that the employer has not
complied with the obligation to register with the Board. This is subject to the
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principles set out in Workers” Compensation Reporter Decision 335 and
20:30:30 of the Assessment Policy Manual.

Policy No. 20:30:30 of the A.P.M. provides that a claim for compensation from a principal of a

corporation that was not registered with the Board at the time of the injury will be rejected:

As mentioned in the previous section, an incorporated company is usually
considered an independent firm by the Board, and therefore registration with
the Board is mandatory. As the incorporated entity is considered the employer,
a director, shareholders (sic) or other principal of the company who is active in the
operation of the company is considered to be a worker under the Act. The earnings
of these active principals are also fully assessable, as will be discussed in
Section 40:10:30.

However, in the event of an injury to an active principal of a private company that
is not registered with the Board, that active principal is not entitled to compensation
benefits. This is based on two principles established in Workers Compensation
Reporter Decision No. 335:

1. Allactive principals of a company should be aware of the obligations of the
company and should bear the responsibility for registration as an employer
under the Act.

2. Exceptunder unusual circumstances, a person who in essence is both a
“worker” and “employer” cannot be given the benefits due to a “worker”
unless that person’s obligations have been met under the Act as an
“employer”.

Should an injured principal of a company be denied compensation benefits
because of the company’s failure to register with the Board, that principal’s
earnings prior to the date of injury are not assessable. . . .

[emphasis added]

Another exception occurs when a claim is made by a principal for an injury at the time the

corporation is registered but is in arrears in paying assessments, Item #48.48 of the R.5.C.M.

provides the guidelines for collecting the unpaid assessments from benefits owing to the
injured principal:

#48.48 Unpaid Assessments

Unpaid and overdue assessments are treated in the same manner as
overpayments if a claim is later received from an employer or principal of the
limited company responsible for the debt or an independent operator who has
purchased but not fully paid for personal optional protection coverage. If, at the
time of the claim, the claimant is a worker for another company or organization,
the decision whether or not to recover the overdue assessment from benefit
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entitlements can only be made by the Manager, Collections, or a Claims
Director or a delegate. Recoveries will not be made from widows, widowers or
dependants where the claim is the result of a fatality and the worker was
employed with an employer other than the employer owing the assessments.

In that situation, the principal’s claim is accepted, but the Board pierces the corporate veil
when the assessments owed by the limited company to the accident fund are set-off against
compensation payable to the principal from the accident fund.

Analysis of the Policy on Piercing the Corporate Veil

Both of the above exceptions are discussed in Decision 335. While the operational Manuals
quoted above outline the mechanics for decision-making, the underlying legal analysis is
contained in Decision 335 and the decisions it replaced, 106, 141, and 264. In Decision 335, the
commissioners affirmed the Board’s long-standing policy of respecting the normal separation
between a limited company, and its principals. In compensation terms, this means the Board
treats active principals of limited companies as “workers” of the corporation:

... Surely all principals who are actively engaged in management of their
companies are in basically the same position and should be treated the same
under the Act. The Board long ago laid down a general principle that all such
principals should be treated as “workers” under the Act and we can see no
grounds for changing this position now. . ..

... The Board is also in agreement with the basic principle of accepting at face
value the form in which people carry on their businesses, while at the same
time reserving a power to look into the real nature of the arrangements. The
Board shares the reluctance of the courts to “pierce the corporate veil” and this
is another reason why the Board prefers to treat principals of limited companies
as “workers”. To do otherwise would leave them in the anomalous position of
being neither “workers”, “employers”, nor “independent operators” under the
Act. Alternatively, the Board would have to ignore the corporate form of a
business in all cases where there were active principals and consider them as
independent operators and, where appropriate, the employers. We feel that the
latter course of action would be too large an interference with the well-
established practice of carrying on business through a limited liability
company which would not be justified by the end sought to be achieved.

The commissioners then noted the Board’s reasons for lifting or piercing the corporate veil
will differ from those of the courts. They noted the courts had not laid down particular
principles for piercing. Decision 335 rejected a case-by-case approach for the purposes of an
administrative tribunal:

While we recognize the merits of this approach, as an administrative tribunal it
is often necessary for the Board to lay down general guidelines for its staff. It is
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the guidelines for piercing the corporate veil set out in Decisions 106, 141, and
264 which are the subject of this review.

The problem with which these three decisions deal occurs when the principal of a
small company submits a claim for compensation for a work injury suffered by him
at a time when his company was not registered as an “employer” with the Board.

[emphasis added]

Thus, the subject matter of Decision 335 is providing guidelines for Board staff when adjudi-
cating a claim for compensation. The conclusion of Decision 335 reinforces this interpretation,
as all four points address “a claim” from a principal:

In the result, the policy of the Board will be as follows:

1. A claim from the sole principal of a company which was unregistered at the
time of the injury or his dependants will be denied.

2. A claim from one of several principals of a company which was unregistered
at the time of the injury, or his dependents, will be denied unless the
evidence indicates that the principal was not personally responsible for the
failure to register.

3. Companies registered following a claim by a principal which is denied
will not be required to pay assessments retroactively in respect of the
principal’s earnings.

4. Claims from a responsible principal of a company which has registered but
which has defaulted in the payment of its assessments, or his dependants,
will be honoured but a deduction from the resulting benefits will be made to
offset the outstanding debt.

This decision supercedes Decisions No. 106, 141 and 264.
[emphasis added]

The majority has quoted some passages from Decision 335 as supporting their conclusion that
“the former commissioners were dealing with the status of a principal of an unregistered
company under the Act and not merely his or her entitlement to compensation.” I agree that
the commissioners referred to status, but interpret the quoted passages as simply describing
how status changes upon piercing the corporate veil when adjudicating a claim for compen-
sation. The commissioners point out at page 101 that rights and liabilities differ according to
status. That passage provides by way of background that piercing will affect whether the Board
determines a person is a “worker,” which will in turn, determine their rights and obligations.
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At page 103, the commissioners state that, “If the corporate form of the business were
ignored” the active principal making a claim is really an independent operator who failed to
obtain coverage. In other words, once the Board pierces the corporate veil, the person making
the claim for compensation is an independent operator who failed to obtain coverage. The
subjunctive verb tense — “were” — indicates the statement on status is conditional on ignoring
the corporate form.

At page 104, Decision 335 states that “the policy results in the principal of the unlimited (sic)
company not being a ‘worker”. ..” under the Act. The commissioners were not stating that the
principal was not a worker, but that when the policy on piercing the corporate veil is applied,
the result is that the principal loses the status of worker.

In sum, Decision 335 first affirms that the Board will pierce the corporate veil only as an
exception. It then specifies the two exceptions which are summarized in the enumerated
conclusions. The references to status in the body of the decision need not be read more
broadly than set out above to make sense of the decision. Given the stated purpose of the
decision was to provide guidelines to staff for piercing the corporate veil, as a rejection of the
case-by-case approach of the courts, I would hesitate to pierce the corporate veil without
sound reasons as an exception to this policy. That said, policy must not be applied in a rigid,
mechanical manner; therefore, I have considered whether the facts before us support piercing.

Section 99: the Merits and Justice of the Case

Section 99 of the Act requires the Board to give its decision according to the merits and justice
of the case. The notion that policies are not to be applied inflexibly is also reflected in the
provisions of #96.10 of the R.S.C.M. The published policies are described as general indications
of how the Board will act when certain circumstances arise. Regard must be had to whether an
existing policy should be applied, or whether there are grounds in a particular case for a
change in or departure from policy.

In a section 11 determination, the merits and justice of the case include not only the plaintiff’s
situation, but that of the other parties to the action. Do the justice and merits of the case lead
to a conclusion that the extraordinary remedy of piercing should be invoked to allow the
non-compliant principal to bring a suit against those who may well have met their statutory
obligations?

Because the situation before us is not explicitly discussed in the policy, I have reviewed other
policy decisions for guidance on how the justice and merits of the case should be determined
in a section 11 matter. Decision 169 (1975), Workers” Compensation Reporter, Vol. 2, p. 262,
involved a defendant who wished to be afforded the protection of the bar as an employer. He
was a partner with his wife in a hotel operation. The defendant had obtained personal optional
protection, but declared he had no employees for the year in question. When he was later sued
for his part in a motor vehicle accident, he said he had in fact hired occasional casual help. At
that time, the Act did not bar suits between workers, so the defendant sought to be charac-
terized as an “employer.” The commissioners refused to let the defendant submit a revised
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payroll declaration and pay assessments. They said he “might . . . have been in the position of
an employer” or not, but he cannot claim to be an independent operator when the obligations
of an employer are being considered, and then seek to be an employer when there is some
advantage in that position. The commissioners said the hotel operator might have believed the
casual help he hired “was too slight and too trivial to require him to register and pay assess-
ments as an employer.” These comments suggest that it would have been open to the hotel
owner to declare as workers, the casual workers he hired for one or two hours, twice a month.
The commissioners said, at page 264:

This employment appears to have been of a very casual kind, not continuous, at
alow frequency, and for very temporary periods. Even so, it might well be
enough to qualify the Defendant as an employer under the Act if it were not that
the Board had earlier decided, for assessment purposes, and on the evidence of
the Defendant, that he was not an employer.

The prior payroll report was seen as the hotel operator’s declaration, upon which the Board
considered the defendant was not an employer and the consequences for the section 11
determination now flowed from that declaration.

It appears that the decision was based on whether the person would gain some advantage for
which they had not met the corresponding obligations. The commissioners summarized that
underlying principle at page 265:

It would not result in a consistent application of the Act if the same person were
to be treated as an employer for the purpose of obtaining a benefit when he has
not been so treated, and has not treated himself as being in that position for the
purpose of meeting the obligations of an employer.

That language is very similar to the rationale for piercing in Decision 335 — “It would be unfair
to allow him to receive the benefits of the Act without meeting his obligations” (at p. 103). It is
arguable that the right to sustain a civil action is not necessarily a “benefit of the Act” equiva-
lent to compensation benefits or immunity from suit. That said, the rationale expressed in
Decisions 335 and 169 supports an exercise of discretion based on preventing a person from
benefiting from failure to meet their statutory obligations.

In Decision 330, Workers” Compensation Reporter, Vol. 5, p. 88, the commissioners considered
an argument that the plaintiffs” claims should be denied on the basis of section 99, because the
plaintiffs would prefer to pursue a legal action. The commissioners rejected that approach as
contrary to the mandate given the Board under the Act to determine the rights and status of
those affected.

Finally, piercing to allow the plaintiff to sue is not consistent with the tradition of using this
extraordinary remedy to prevent an injustice. The majority is uncomfortable with the possi-
bility that an active principal who failed to register his limited company with the Board may be
denied compensation benefits, when he has been found to be a “worker” for the purposes of a
section 11 determination. First, it is not a certainty he will be denied compensation. Second,
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for those who have failed to meet their obligations under the Act, there may indeed be hard-
ship if they are injured on the job. That is true whether they are in a position to sue another
person or not. I do not consider that the extraordinary remedy of piercing should be used to
provide a principal who has not met his obligations with the opportunity to revert to his
common-law rights.

Thus, even if Decision 335 stands for the proposition that generally the corporate veil will be
pierced when determining status under section 11 of a non-compliant principal, the thrust of
the policies leads me to conclude a person who did not meet their obligations should not stand
to benefit over those who did. On the justice and merits of the case as a whole, allowing the
plaintiff to sue because he did not meet his obligation as principal of a limited company to
register and pay assessments is contrary to the scheme of the Act.

Alternate Policy Solutions

Underlying the majority reasoning seems to be a belief that a person who is a “worker” prior to
claiming compensation, would be entitled to benefits because he would be a worker under
section 5(1). Section 96(1) gives the Board exclusive jurisdiction to determine matters of status,
and its decision is protected by a privative clause. As stated in Decision 335, there is nothing in
the Workers Compensation Act that defines active principals of a corporation as “workers.”

There are other situations where the Board determines status as a “worker” based on regis-
tration. Section 2(2) of the Act allows the Board to extend coverage to independent operators
on the terms specified by the Board. An independent operator who obtains personal optional
protection, is considered a “worker.” The Board also allows “labour contractors” as defined in
the A.P.M. to register. If they do, they will be considered the “employer” of those they hire, but
they will not retain the status of a worker unless they also obtain personal optional protection.

That said, there is a possibility that the policy is unlawful in denying compensation to an
active principal who has not registered the limited company, but otherwise has a valid claim.
In an apparent attempt to uphold the lawfulness of the policy denying benefits, the majority
would move the moment of piercing back in time to the occurrence of injury.

Because the lawfulness of the policy denying compensation is not before us, I have not made
any determination on that point. However, in the absence of any finding that the policy is
unlawful, I question on what basis the Appeal Division should depart from the published
policy as to when the Board will consider piercing the corporate veil.

As an aside, there is another way to uphold the statutory entitlement of workers to compensa-
tion, while ensuring a principal not be allowed to benefit from his own failure to register the
corporation. The provisions of section 47(2) allow the Board to collect the cost of any claim for
an injury that occurs when an employer is in default with respect to its obligations at the time
of the accident:
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(2) An employer who refuses or neglects to make or transmit a payroll return or
other statement required to be furnished by the employer under section 38(1),
or who refuses or neglects to pay an assessment, or the provisional amount
of an assessment, or an instalment or part of it, must, in addition to any
penalty or other liability to which the employer may be subject, pay the
board the full amount or capitalized value, as determined by the board, of
the compensation payable in respect of any injury or occupational disease
to a worker in the employer’s employ which happens during the period of
that default, and the payment of the amount may be enforced in the same
manner as the payment of an assessment may be enforced.

If the claim for compensation of an active principal were accepted, then the mechanism
available under section 47(2) would help ensure that other contributors to the accident fund
do not pay the cost of a claim of a principal who failed to meet his obligations qua employer. If
the assets of the corporation do not cover the cost of the claim, section 52(2) allows the Board
to recover from property owned by a principal of the corporation where the property was used
in connection with the industry. It is arguable that because the Act includes provisions to be
followed if an employer fails to provide a statement required under the Act, the legislature’s
intent was that the statutory mechanism for recovery is the one that should be used by the
Board. Perhaps the policy to pierce at the moment of an application for compensation is an
attempt to shortcut that procedure to achieve the same result in at least some cases, with less
administrative expense.

That said, the legality of the policy denying compensation to a principal who failed to register
the corporation is not before us.

The Historical Compromise

The majority reasons that by giving normal effect to incorporation of the plaintiff’s business,
the plaintiff would lose the ability to sue, and under the policies, likely be denied compensa-
tion. They say he would not have the benefit of the historic compromise that gave workers the
right to no-fault compensation benefits, in lieu of the right to sue employers. This, they
suggest, is such a severe result, that they would expect it would have been specifically
outlined in the policies.

Section 10(1) begins, “The provisions of this Part are in lieu of any right and rights of action,
statutory or otherwise. . . .” Section 10(1) does not state that compensation benefits will be
paid in lieu of the individual’s lost rights of action. What is given in lieu are the “provisions of
this Part,” which means the whole bundle of rights and corresponding duties. Failure to meet
the statutory and lawful policy requirements does not allow a person to revert to their common-
law rights. For example, failure to submit an application on time can result in being denied
compensation of any sort, without recourse to a civil suit. This could be seen as unfair in that
the one-year period to file a claim is shorter than the limitation period for many types of legal
action. As well, the Act imposes a ceiling on the earnings which a worker may recover, a
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limitation that did not exist at common law. Such differences are the result of the Legislature
altering common law rights. The loss of common law rights in some situations is not sufficient
reason, in my view, to justify piercing the corporate veil as a new exception to ensure a non-
compliant principal has some redress.

I agree that great personal hardship can result from a situation where a person doing business
through a limited company fails to meet their obligations to register the company, and is
subsequently denied compensation for an injury at work. Decision 106, Workers” Compensation
Reporter, Vol. 2, p. 41, presented very compelling facts: a widow sought compensation for the
death of her husband, who ran a “one-man company.” If he had registered and paid assessments,
compensation would have been payable, but even in that situation, benefits were denied to
the surviving dependant. That decision was reviewed and its effect upheld in Decision 335.

There is nothing in the law or policies that suggests the principals of a corporation may opt out
of the historic compromise, or the provisions of the Act. To the contrary, the expansion of the
Act in 1994 to all workers and employers in the province has broadened the expectation that
almost all workers and employers will be operating on the same footing. Various exemptions
have been identified by the Panel of Administrators and are published in the Assessment Policy
Manual (A.P.M.), Policy No. 20:10:20. No general exemption has been made for the active
principals of an incorporated business not registered with the Board.

Exemptions from the mandatory registration requirements have also been rejected in individual
cases. In a test case brought by a lawyer who carried on business through a law corporation,
the Board rejected her request to be treated as if she were an independent operator. Appeal
Division Decision #95-0320, “Law Corporations As Employers,” (1995) Workers” Compensation
Reporter, Vol. 11, p. 327, upheld the director’s decision that personal law corporations are
employers, and the active principals are its “workers.”

In sum, the remedy of an active principal of a limited company injured in the course of employ-
ment is to seek benefits from the workers’ compensation system, as will be determined by the
Board if he applies. Having failed to register the corporation in a timely manner, he cannot
revert to his common law rights. The fact that he has the opportunity to pursue a third party
action is also not sufficient to make an exception to the policies on piercing.

Seeking Policy Clarification

The decision whether the corporate veil should be pierced is a complex matter, potentially
affecting other aspects of the Board’s business such as assessments and prevention, as well as
the viability of the legal action. Such matters are better addressed by the policy-makers of the
Board, rather than on an adjudicative level with only one aspect of the issue before us.

The majority believes that piercing the corporate veil is triggered “when the principal is injured.”
For the purposes of a section 11 determination, that appears to mean when an active principal
of an unregistered limited company commences an action to recover damages for injury, he
will not be considered a “worker” for the purposes of that injury. Under this approach, the
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person’s status will be resolved when a determination is made as to the existence of an injury.
In a section 11 matter, the Board usually leaves that issue for the courts to determine. A
complication arises in that defendants often plead that the plaintiff was not injured, or that
any injuries pre-existed the accident in question. Under the majority’s approach, if the court
determines the plaintiff’s injuries were pre-existing or non-existent, it would appear the
plaintiff would then revert to possibly having the status of a worker.

If I am correct in interpreting the policy as intending a determination of a person’s status to
apply for the purposes of claims, assessments, and sections 10 and 11, it would appear that an
active principal of a corporation could defer investigation and determination by the Board of
their status by claiming injury and commencing an action. Until the existence of an “injury”
were determined, the person’s status would be in limbo. That in turn could affect the collec-
tion of assessments on that person’s earnings.

Before taking the extraordinary step of piercing the corporate veil at the time of the alleged
injury for the purposes of a section 11 determination, I would refer this matter to the Panel of
Administrators for clarification of the policy. Governors’ Decision 75, Workers” Compensation
Reporter, Vol. 10, p. 753, allows the chief appeal commissioner to ask the Panel of Administra-
tors to address a policy issue and postpone a decision in an appeal. Although this is not an
“appeal,” in a matter of such importance to the parties, clarification is desirable in any event.

The majority notes that policy clarification was suggested in a 1994 Appeal Division decision,
and has not yet been provided. Although we do not know the reasons for failure to respond to
that request for clarification, one possibility is that the policy is considered to be clear. Appeal
Division Decision #94-0872 was issued in July 1994. In late 1994, the Board’s policy-makers
revised the policy in the Rehabilitation Services and Claims Manual containing definitions of
“worker” and “employer.” The definitions have now been centralized in the Assessment Policy
Manual for the purposes of sections 10 and 11, claims, and assessment matters, which suggests
that the definitions are intended to be applied consistently in these areas, subject to the
narrow exclusions set out in the policy.

Summary of Minority Reasons

Applying published policy helps ensure predictability and fairness between like cases. The
general policies concerning status for the purposes of section 10 and 11 provide that active
principals of limited companies are “workers” under the Act. The policy to pierce in specified
situations could be seen as part of the Board’s authority to define who is a “worker” and who is
not. The situations where an exception is made to the general policy are clearly defined, and
do not include determinations under section 11.

The subject of Decision 335 is the guidelines for piercing the corporate veil. The guidelines
define two situations for piercing: in a claim for compensation by a principal whose limited
company was not registered at the time of the injury, or was registered but in default. Upon
piercing, the principal loses the status of a “worker” under the Act. A person who is nota
“worker” is not entitled to compensation under the Act. Thus, a change in status follows
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piercing. Any concerns about the lawfulness or appropriateness of the policy on piercing
should be addressed by those responsible for setting policy, or in adjudication of that issue in
a claim, not by creating new guidelines for piercing for section 11 purposes.

The practical effect of the majority’s reasons is that principals of corporations will be treated
as if the Act does not require their participation. If they do not register, and sustain an injury
while working, they will be allowed to revert to their common law rights. This result is
untenable, in my view, in light of the provisions of the statute as a whole, including the
historical compromise, and the expansion of the Act to cover virtually all workers and
employers in the province.

This is not a case where piercing will prevent an injustice. The Board should not pierce the
corporate veil to enable a person who failed to meet his obligations to override the benefit of
the statutory bar enjoyed by workers and employers who have accepted their obligations and
rights under the historical compromise.

The majority’s interpretation of the policies warrants referring this matter to the chief appeal
commissioner to consider requesting clarification by the Panel of Administrators before we
issue our decision. In the absence of such a referral for policy clarification, I would find the
plaintiff was a worker, and would proceed to determine if his injuries arose out of and in the
course of employment.

I agree with the majority regarding status of the defendants.

Cassandra Kobayashi
Appeal Commissioner

Il. Status of the Defendant, Protrux

At the time of the accident, Protrux was registered with the Board under registration no.
438592. We find, at the time of the December 19, 1995 accident, the defendant, Protrux
Systems Inc., was an employer engaged in an industry within the meaning of Part 1 of the Act.

lil. Status of the Defendant, Musch

Musch provided evidence in an affidavit sworn on March 27, 1998. At the time of the accident,
he was employed by Protrux as a truck driver. In his affidavit, he indicates that he was in the
course of his employment. We find at the time of the December 19, 1995 accident the defendant,
Peter Musch, was a worker within the meaning of Part 1 of the Act.

Since we have little evidence in respect of his activities at the time of the accident, we decline

to make a finding in respect of whether any action or conduct of Musch which allegedly
caused the breach of duty of care on December 19, 1995 arose out of and in the course of
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employment within the scope of Part 1 of the Act. In light of the determination of the status of
the plaintiff by the panel majority, we have not invited further submissions on this question.
If the parties consider that a further determination is necessary, they may request a supple-
mental certificate.

IV. Status of the Defendant, AT&T

Neither counsel has requested a determination of the status of the defendant, AT&T Capital
Canada Inc.

V. Summary
The majority finds at the time of the December 19, 1995 accident:
1. The plaintiff, Orest Alex Zaleschuk, was not a worker within the meaning of Part 1 of the Act.

2. The injuries suffered by the plaintiff, Orest Alex Zaleschuk, did not arise out of and in the
course of employment within the scope of Part 1 of the Act.

The panel unanimously finds at the time of the December 19, 1995 accident:

3. The defendant, Protrux Systems Inc., was an employer engaged in an industry within the
meaning of Part 1 of the Act.

4. The defendant, Peter Musch, was a worker within the meaning of Part 1 of the Act.

Jill M. Callan, Chair
Appeal Commissioner

Randy Lane
Appeal Commissioner

Editors” Note: This decision has been edited for publication.
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WORKERS’> COMPENSATION

REPORTER

Supplement to
Decision of the Appeal Division

Number: 2000-0848A

Date: February 19, 2001

Panel: David Van Blarcom

Subject: Whether Appeal Division Should Reimburse Worker for
Expenses for Attending a Review Board Hearing

REIMBURSEMENT OF EXPENSES (REVIEW BOARD) (APPEAL DIVISION, JURISDICTION) — Whether the Appeal
Division may provide reimbursement for the expense of attending a Review Board hearing — Section 7 of the Review
Board regulation does not preclude the Appeal Division from reimbursing expenses incurred in Review Board appeal —
Underlying purpose of Review Board practice is to favour reimbursement of appellants with meritorious appeals —
Broad mandate to rehear under sections 91 and 96(3) of the Act gives Appeal Division authority to deal with ancillary
issues arising from the merits of appeals.

Law: WCA (1996): 5. 89(5), s. 89(6); Workers” Compensation Act (Review Board) Regulation, B.C. Reg. 22/86,
s.7(1)(2)
Policy: RSCM: #100.00, #100.12, #100.14, #100.50, #100.60, #102.46

Reimbursement of Expenses for Attending Review Board Hearing [worker appeal (rev. brd.)]
Appeal Division Decision No. 2000-0848A

17 Workers’ Compensation Reporter [503]

Issue(s)

(1) Should the Appeal Division reimburse the worker her expenses for attending the Review
Board hearing? The worker’s appeal was denied by the Review Board, but allowed by the
Appeal Division. The worker also seeks reimbursement of the expense of letters her chiro-
practor prepared.

Background

2) By Decision #00-0848, dated June 7, 2000, I allowed the worker’s appeal against Review Board
findings dated June 3, 1999. At issue were whether the worker should have health care benefits
to pay for chiropractic treatments she received for her epicondylitis and whether she should
have wage loss benefits for a period between ceasing and resuming a graduated return to
work program.
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The worker’s representative had submitted a letter from the worker’s chiropractor dated
March 25, 1998 to the claims adjudicator in support of an application for reconsideration. She
did not include an account for that letter or request payment for it at that time. It is not clear
that the chiropractor charged for it. The application for reconsideration was unsuccessful, and
the worker appealed to the Review Board.

In her written submission to the Review Board, the worker’s representative did not request
reimbursement of the March 25, 1998 letter or the costs of attending the Review Board hearing.
No account for the March 25, 1998 letter was submitted to the Review Board. The Review
Board did not mention costs or expenses in its findings.

In her submission to the Appeal Division, the worker’s representative included in her
summary of remedies sought:

... reimbursement of costs for appropriate Section 7 benefits with respect to
costs incurred to obtain [the chiropractor’s] report and wage loss (if any) to
attend the Review Board hearing.

In considering the appeal, I requested an opinion from the Board’s chiropractic adviser and a
Board medical adviser. The letter of March 25, 1998 was attached to the request. The opinion
of the Board medical adviser did not support the worker, but the opinion of the Board chiro-
practic adviser did. The opinions received were disclosed to the worker’s representative and
the employer’s representative.

The worker’s chiropractor provided a letter dated April 13, 2000, in which he wished to
substantiate his diagnosis in response to the opinion of the Board medical adviser. He said he
understood the Board medical adviser had disagreed with it, but it is not clear he actually saw
the opinion from the Board medical adviser, as his opinion does not cogently respond to it. He
does not appear to have seen the report from the Board’s chiropractic adviser, as he does not
mention it in his letter. There is no account submitted with the April 13, 2000 letter. In Appeal
Division Decision #00-0848, I acknowledge the letter of April 13, 2000, but it did not contribute
to the result in the decision.

Unfortunately, in the Appeal Division decision of June 7, 2000, I did not discuss the worker’s
request for reimbursement of appeal expenses. On June 14, 2000, the worker’s representative
wrote the Appeal Division: “. . . to request consideration of her request for reimbursement of
costs for the medical opinion in support of her appeal and any costs (if applicable) for wage
loss to attend the Review Board hearing.” She did not provide evidence of the cost of “the
medical opinion” (by which I take she meant one or both of the chiropractor’s letters). She also
did not provide evidence that the worker had missed work to attend the Review Board hearing.

The worker’s representative’s request was disclosed to the employer’s representative. The
employer had not made submissions on the costs issue in the original Appeal Division appeal
but, in a letter dated July 20, 2000, the employer’s representative strenuously objected to
reimbursing costs incurred for the Review Board hearing, as it would amount to asking for a
decision on Review Board procedure. He said:
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... [the worker] was not successful in her appeal before the Review Board and,
in accordance with their procedure, the appellant’s costs were not paid. We do
not consider that such a matter can be dealt with by the Appeal Division.

In her reply dated August 14, 2000, the worker’s representative said it was reasonable to
request a medical opinion from the chiropractor and she thought it was highly unlikely that
the appeal would have been successful without it. She submitted that, as the information was
helpful, reimbursing the cost would be consistent with Review Board policy.

The apparently simple issue of reimbursing expenses therefore took on larger significance for
practice and procedure beyond this case; namely, does the Appeal Division have jurisdiction
to reimburse expenses incurred at an unsuccessful Review Board hearing?

Because of this larger issue careful consideration has been required, which has unfortunately
delayed this decision.

Law and Policy

Section 89(5) of the Workers Compensation Act gives Cabinet (the lieutenant governor in council)
the authority to make such regulations as are considered necessary or advisable respecting
“any matter or thing for the administration and efficient operation of the review board.”
Section 89(6) says that, subject to the regulations, the Review Board may conduct an appeal in
the manner it considers necessary.

Pursuant to that power, the lieutenant governor in council has provided the Workers” Compen-
sation Act (Review Board) Regulation, which says, in s. 7:

7(1) The review board may order the board to reimburse a person for the cost
incurred in
(a) attending an oral hearing,
(b) obtaining a medical report submitted to the review board, or
(c) attending an examination required under section 6(4).

(2) The amount of costs authorized under subsection (1) shall not exceed the
rates paid by the board for similar services.

The Review Board has published the Workers” Compensation Review Board Policies and Procedure
Manual. That procedure manual does not claim to derive from any statutory authority, but it
usefully sets out procedures that will provide consistency in the management of Review Board
appeals. The Review Board has set out the following in its procedure manual:

Criteria for Awarding Costs
Section 7(1) of the Regulation allows the Review Board to authorize payment of

specific types of costs. Each panel decides which costs, if any, should be
awarded based on the circumstances of the appeal. The Review Board does not
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authorize payment of costs incurred by a party’s representative in attending a
hearing. The following criteria should be considered by a panel in considering
cost awards for persons attending an oral hearing:

1.

Whether costs were incurred by or on behalf of a successful appellant.
There may however, be circumstances in which a respondent or an
unsuccessful appellant will be reimbursed.

Whether attendance of non-party witnesses assisted the panel in deciding
the appeal.

Whether attendance of non-party witnesses was reasonable, based on the
issues under appeal and evidence already on the worker’s claim file.

Whether the witness attended the hearing at the request of the panel.

Whether the costs were incurred by a party or witness attending an oral
hearing which did not proceed due to a Review Board error. For example,
where a party has not been informed of a postponement, and incurs travel
expenses in attending the hearing, the panel will generally award costs
regardless of the outcome of the appeal.

The criteria to be considered in awarding costs for medical reports are as follows:

1.

2.

3.

Whether the report is submitted on behalf of a successful appellant.
Whether the report assisted the panel in deciding the appeal.

Whether it was reasonable for the party to obtain the report, based on the
issues under appeal and evidence already on the worker’s claim file.

Workers attending examinations required by the Review Board under section 6(4)
of the Regulation will be reimbursed for their costs under section 7(1)(c).

Recommendation for Payment of Costs

Panels may conclude that the Board should consider payment of costs not listed
in section 7 of the Regulation, and may refer the matter back to the Board with
that recommendation.

The governors of the Board are given the authority under s. 82 of the Workers Compensation Act
to approve the policies and direction of the Board (the powers, duties, and functions of the
governors are currently discharged by a Panel of Administrators). The Rehabilitation Services

and Claims Manual is Board policy, and provides the following:
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#100.00 REIMBURSEMENT OF EXPENSES

Set out below are the rules relating to the reimbursement of expenses for
people attending at the Board or elsewhere in connection with claims inquiries
or appeal hearings. The principles relating to expenses incurred in connection
with medical examinations and treatment and vocational rehabilitation
programs are dealt with in #82.00 and #83.00.

#100.12 Claims Inquiries, Appeals to the Workers
Compensation Review Board or the Appeal Division

Where a claimant is attending on a claims inquiry, or on an appeal to the review
board or to the Appeal Division, or for a decision review with a Manager, the
payment of expenses is discretionary. There will be no undertaking to pay
expenses and no advance.

1. Where the claims inquiry, review or appeal results in a decision for the
claimant, the discretion will normally be exercised in favour of payment.
But payment should be refused if it is concluded that the inquiry or appeal
was brought about unnecessarily by the claimant.

For example, payment might be refused on an appeal where it is concluded
that the denial of the claim in the first instance resulted from misleading
information supplied by the claimant.

2. Where the claims inquiry, review or appeal results in a decision against the
claimant, payment of expenses will normally be refused.

But payment may be allowed if there is special reason. An example might be,
where, although the claim was unfounded, the bringing of the appeal resulted
from misleading reasons for the decision being given in the first instance.

These provisions apply only where people are notified to come for a formal
claims inquiry, an appeal or for a decision review with a Manager. Expenses are
not reimbursed for people coming to the Board to make enquiries, or for
ordinary discussions.

There is one exception to the foregoing. In the case of appeals to the Appeal
Division, if an oral hearing is to be held outside the area in which a party
resides, the Appeal Division may on request make provision for travel costs in
advance of the oral hearing. This would include transportation and accommo-
dation in the Board’s Richmond Residence for the appellant and respondent,
and would be provided without regard to the outcome of the appeal. Other
costs in connection with attending the hearing will be determined in the normal
fashion at the discretion of the panel.
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#100.14 Amount of Expenses

The amount of expenses paid is calculated in accordance with the rules set out
in #82.20 (transportation), #83.20 (meals and accommodation) and #83.13 (lost
time from work where the worker is not already in receipt of temporary disability
or vocational rehabilitation benefits from the Board).

#100.50 Expenses Incurred in Producing Evidence

Where a claimant incurs expense in producing evidence of a kind which the
Adjudicator would have sought had it not been produced by the claimant, these
expenses will be reimbursed by the Board as an item of administrative cost. In
this connection, it makes no difference whether the expense was incurred
directly or through a lawyer or other representative. However, confusion should
not be made between the expenses incurred by the lawyer or other representative
on behalf of the claimant and the fees of the lawyer or representative for work
done. Only the former are reimbursable.

The cost of medical reports obtained by a claimant or employer will also be paid
by the Board where, following the inquiry or appeal, it appears reasonable for
them or their representative to have assumed, prior to the inquiry or appeal,
that the provision of the report was necessary. These costs may be paid even if,
after the matter is concluded, it is determined that they had not specifically
served to assist in the enquiry.

The Board, in a decision on a claim, refused to pay for medical reports obtained
by a claimant’s lawyer. Although it was a normal and prudent action on the part
of aresponsible lawyer to seek information in order to acquaint himself properly
with his client’s problem before pursuing it before the Board, the information
contained in the reports could have been obtained from the claimant’s attend-
ing physician at no cost. A simple request to the attending physician, together
with a release from the claimant, would have been sufficient.

Itis not the Board’s intention that claimants or employers should incur costs in
obtaining evidence, for example, accountants’ fees for producing earnings
information. Rather, the general approach is that the claimant or employer
should advise the Board of possible sources of information and the Board
should carry out the necessary inquiries.

#100.60 Decision on Expenses

With regard to claims inquiries, any necessary decisions relating to expenses
would be made by the Adjudicator.
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(19)
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With regard to appeals, the review board or the Appeal Division, as the case
may be, will decide on the eligibility for expenses, and where expenses are
payable, may either:

1. determine the amount payable, or

2. refer the file back for the amount payable to be determined by the
Adjudicator, or

3. determine the amount on some items and refer the file back to the
Adjudicator for determination of the amount on other items.

The Rehabilitation Services and Claims Manual contains a number of items with that refer to
procedure at the Review Board. For example, policy item #102.46 recites s. 7 from the regulation,
and references the Board’s policy in #100.00.

S. 85.1 of the Workers Compensation Act authorizes the chief appeal commissioner to determine
practice and procedure for the conduct of appeals by the Appeal Division, subject to Board
policy. The practice and procedures of the Appeal Division do not refer to the reimbursement
of expenses, but they are under review.

Analysis

The discussion of costs in the Rehabilitation Services and Claims Manual draws a distinction
between expenses incurred in producing evidence (#100.50) and the payment of costs of
attending the hearing (travel, meals and accommodation, lost wages) (#100.12 and #100.14).

Expense of Producing Evidence

I do not see any conflict with Review Board procedures when the Appeal Division provides
reimbursement for medical reports (or other such reports, including chiropractic) if the
Appeal Division finds the reimbursement justified by #100.50. Such reimbursement relates
solely to the Appeal Division’s use of the evidence and does not necessarily relate to the use of
the reports at other levels of adjudication, including the Review Board.

Expense of Attending a Hearing

There is obviously no issue with respect to the Appeal Division providing reimbursement to a
worker for the expense of attending a hearing at the Appeal Division. The issue is whether the
Appeal Division may provide reimbursement for the expense of attending a hearing at the
Review Board and, if so, whether it should, as a matter of practice or in a particular case.
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Section 7 of the Review Board regulation provides the necessary power to the Review Board to
award expenses, but I do not find granting such a power to the Review Board necessarily
precludes the Appeal Division from exercising a jurisdiction to pay expenses incurred in the
Review Board appeal.

The Review Board practice manual stresses that the success of the appellant is an important
consideration in reimbursing expenses, although it does provide that an unsuccessful applicant
may be reimbursed in certain circumstances.

Policy item #100.12 also indicates that success is a factor. With respect to appeals to the
Appeal Division, the policy says expenses will normally be paid if the appellant is successful,
and denied if unsuccessful. Exceptions against payment are suggested when the worker
provided misleading information, and in favour of payment when bringing the appeal
resulted from misleading information from the Board.

The significance of success indicates an underlying purpose to support meritorious appeals
and not to support appeals that are not meritorious. In pursuance of that purpose, the Review
Board practice would deny expenses where an unsuccessful appeal would be viewed as not
having merit in that context. However, if that appeal is subsequently allowed at the Appeal
Division and it is found to have been meritorious after all, why should the worker not be
reimbursed for costs at the Review Board as well? Such reimbursement would not be contrary
to the underlying purpose of the Review Board practice, which favours reimbursement of
appellants with meritorious appeals. I therefore do not see that such reimbursement would be
an interference in Review Board practice.

Moreover, the jurisdiction of the Appeal Division in an appeal from the Review Board is
pursuant to sections 91 and 96(3) of the Workers Compensation Act. It is a rehearing by the
Appeal Division and the Division has the discretion “to initiate and to conduct a full inquiry
into all of the issues arising out of an appeal once the matter is before it” (Governors” Decision
No. 75, 10 Workers” Compensation Reporter 753). That broad mandate empowers the Appeal
Division to deal with the merits of appeals before it, and is capable of extending to ancillary
issues arising from those merits, such as costs.

There might be cases in which the Review Board has expressly refused expenses because the
appellant misled the Review Board or abused its process or for some other such reason, and
the Appeal Division would then have to decide on the facts of the particular case whether it
was appropriate to reimburse expenses contrary to the express finding of the Review Board.
However, that is a different situation from declining to reimburse because of lack of merit.

Although the statutory basis is different, I do note that it is not uncommon for the B.C. Court
of Appeal to award costs to a successful appellant “both here and in the court below.” The
notion of an appeal tribunal reimbursing costs incurred in the first instance is therefore a
familiar one.
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This Circumstances of the Case

The worker has not yet provided the invoices for the chiropractor’s letters. In general it is
preferable for a number of reasons to provide invoices for an opinion letter at the time the
opinion letter is provided that indicate whether the invoice has been paid and by whom. The
Appeal Division panel does not want ancillary issues such as costs to require time that can
better be spent determining the merits of appeals.

Firstly, without the invoice there is no evidence the expert has billed for the letter. There are a
few experts who will provide such letters at no cost, and in such cases there would be nothing
to reimburse. Secondly, providing the invoice with the letter gives the panel the option of
determining whether there should be an exception to limiting payment of the opinion letter to
the Board’s tariff. Thirdly, without the invoice, we do not know whom we should order to be
reimbursed, the worker or the representative.

Fourthly, caution may be indicated in reimbursing invoices that were only billed after the appeal
was successful. While such billings may be made in good faith to assist a financially disadvan-
taged party, there may be cases in which such a billing procedure gives the expert a financial
interest in the success of the appeal: as the expert would only expect payment if the opinion
were supportive, this could undermine the objectivity that is expected of an expert opinion.

In the present case, I find the letter of March 25, 1998 and (to a lesser extent) the letter of

April 13, 2000 meet the guidelines of policy #100.50. The worker or her representative will be
reimbursed the cost of the chiropractor’s letters of March 25, 1998 and April 13, 2000, accord-
ing to the Board’s tariff for medical legal letters, upon the worker’s representative producing
invoices that were made out before the date of the Appeal Division decision. The letter of
April 13, 2000 was not very useful because it was not very responsive to the opinions at hand;
at the same time, it was reasonable to seek an opinion in response to the potentially damaging
opinion from the Board medical adviser.

As the worker’s appeal has ultimately been found to have merit, the worker will be paid her
expenses for attending the Review Board hearing, in accordance with policy item #100.14. The
tile is returned to the claims adjudicator pursuant to policy item #100.60 to determine and pay
the amounts payable.

Editors” Note: The names of the parties have been removed for privacy considerations. The text of the
decision is otherwise unchanged.
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WORKERS’> COMPENSATION

REPORTER

Decision of the Appeal Division

Number: 2000-1857

Date: November 22, 2000

Panel: Laura Bradbury

Subject: Criminal Injury Compensation Act — Use of Polygraph Evidence

CRIMINAL INJURIES (VICTIM OF CRIME) (EVIDENCE) — Applicant seeking compensation for sexual abuse — Board
found insufficient evidence that a criminal act had occurred on basis that alleged offender had passed a polygraph test —
Polygraph results no longer in police records — Appeal committee found applicant credible but relied on polygraph
evidence — Whether the evidence supports a finding that the applicant was a victim of crime — Polygraph test results
inadmissible in civil and criminal courts — Applicant’s direct evidence carries more weight than suspect’s claim that he
passed the polygraph test — Applicant was a victim of crime and entitled to compensation.

Decisions: R.v. Oickle, [2000] 2S.C.R. 3

Criminal Injury Compensation Act — Use of Polygraph Evidence [C.I.C.A. review (app. comt.)]
Appeal Division Decision No. 2000-1857

17 Workers” Compensation Reporter [513]

Introduction

(1)  The applicant applied for compensation on October 22, 1993 as a victim of crime under the
Criminal Injury Compensation Act (the Act). The applicant requested compensation for two
incidents of sexual abuse which she said had been carried out by her friend’s father in 1973 or
1974 when the applicant was eight or nine years old.

2)  Indecisions dated March 21, 1994 and September 7, 1994 the Criminal Injury Section of the
Workers” Compensation Board (the Board) concluded there was insufficient evidence to find
that the applicant was a victim of crime within the meaning of the Act. The Board noted that
the applicant’s abuse allegation was investigated by the police in 1974 and 1975 and the alleged
offender had passed a polygraph examination (lie detector test). The Board stated that since no
criminal charges were laid in 1975, it was reasonable to assume there was insufficient evidence
that a criminal act had occurred. The Board also pointed out there was no independent
corroborating evidence in support of the applicant’s allegations.

3)  The applicant applied to the appeal committee. In its decision dated May 22, 1996 the appeal
committee made the following findings:

a. Theapplicant “was entirely credible and consistent in her recollection of
what occurred to her as a child”.
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()

(6)

(7)

(8)

9)

b. The appeal committee accepted that the polygraph testing undertaken on
the suspect in 1974 or 1975 was “sufficiently sophisticated that on the bal-
ance of probabilities, it is unlikely that a person who was lying would be
able to skew the results. To say that does not mean that it could not happen,
rather it simply means that on a balance of probabilities, the chances are
most unlikely that a false negative would occur in these circumstances”.

The evidence about the reliability of polygraph testing in 1974 or 1975 was obtained after the
hearing from the R.C.M.P. but was not provided to the applicant or her representative. The
appeal committee concluded that since the polygraph testing indicated the suspect did not
commit an offense, there was insufficient evidence to find the applicant was a victim or crime
under the Act.

In my decision dated January 20, 1999, I granted the applicant leave to further review the
findings of the appeal committee. Leave was granted on the basis that the appeal committee’s
failure to disclose the information from the R.C.M.P. to the applicant was a breach of the rules
of natural justice.

The applicant was given an opportunity to provide further submissions on the merits of the
review. In her letter dated February 11, 1999, the applicant’s representative advised that no
further submissions would be provided but the representative asked the Appeal Division to
consider carefully the submissions to the appeal committee dated March 20, 1998.

The Ministry of Attorney General’s Victim Services Branch was given an opportunity to make
submissions on the further review but they chose not to participate.

Issue(s)

Was the applicant a victim of crime in 1973 or 1974 as defined by the Criminal Injury Compensa-
tion Act? The Act defines a victim of crime as a person injured in the province of B.C. by an act
or omission of another resulting from the commission of a scheduled criminal offense. In 1973
and 1974 the offense of sexual assault on a female under the age of 14 was a scheduled criminal
offense. The question I must decide is whether the evidence supports a finding, on a balance
of probabilities, that the applicant was a victim of that crime.

Facts and Evidence

The applicant’s evidence, as reported in her 1993 statement to the police and at the appeal
committee hearing, is that when she was eight or nine years old she went to three sleepovers
at her friend’s house in the same townhouse complex. On the first occasion, the friend’s father
came into the room where the girls were sleeping, went to the applicant’s bed, lifted her
nightgown, fondled her and put his fingers into her vagina. The applicant pretended to be
asleep until pain caused her to cry. The father left the room at that point.
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(14)

(15)

(16)

(17)

(18)

(19)

A few weeks later, the applicant was invited for a second sleepover. During the night, the
friend’s father picked up the applicant and took her to his bedroom, laid the applicant on his
bed and closed the door. Again, he lifted her nightgown, fondled her and put his fingers into
her vagina. He then took her hand and made her stroke his penis. The applicant began to cry
then and the man’s older daughter came into the room. She asked “What’s the matter with
[the applicant]” and the man replied: “She wasn’t feeling well but she’s alright now.”

On both occasions, the applicant smelled liquor on the man’s breath. And, on both occasions,
the man prepared breakfast for the girls the next morning but said nothing about the incidents
during the night.

The applicant was invited for a third sleepover several weeks later. She went, but panicked
when she got there. She said she wasn’t feeling well and went home.

The applicant’s mother noticed around this time that something was wrong with her daughter.
She told police in December 1993 that she asked her daughter what was wrong and the applicant
“fell apart and started to cry.” She told her mother some details of what had happened. The
applicant’s mother took her to their family doctor, Dr. B. Dr. B. spoke with the applicant and
she was able to explain to him what happened.

The Board contacted Dr. B. in 1994 for information about the visit. Dr. B. advised that he had
no record of seeing the applicant twenty years earlier but advised the Board that his records
could have been forwarded to the applicant’s next doctor.

The applicant’s father contacted the police department in 1974 about the allegations. Accord-
ing to the applicant’s mother, the suspect was interviewed by police and he took a polygraph
test. The applicant’s father was deceased when the applicant applied to the Board in 1993 so
there is only her mother’s recollection about the events in 1974.

The police investigated again in 1993 when the applicant reported the incident to them as an
adult. The applicant went to the police on October 16, 1993 about one week before she applied
for criminal injury compensation.

The police found that the record of the 1974/75 investigation no longer existed. The only informa-
tion available was that Constable M. had conducted a polygraph examination of the suspect
some time in the first four months of 1975. The results of the polygraph test were not available.

In December 1993 the police contacted the suspect and interviewed him. The suspect stated
that he insisted on the polygraph test in 1975 and that he had passed “with flying colours.” He
said the police officer apologized to him at the time “for putting me through all this nonsense.”
He stated that the events described by the applicant could not possibly have happened.

The 1993 investigating officer contacted a friend of the applicant’s. The friend agreed to send a
letter outlining her recollection of information given to her by the applicant about the 1974
events. Once the police discontinued the investigation, after learning the suspect had passed a
polygraph test, the police told the friend that her letter was not required. No other investiga-
tion was undertaken.
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The police file indicates that the 1993 investigation was concluded on the basis that the earlier
investigation was “handled thoroughly at the time” and there was no additional information
about the alleged incident.

The Board contacted the applicant’s counsellor as part of its investigation with respect to the
criminal injuries matter. In a letter dated March 15, 1994 the counsellor wrote: “It is my
impression that sexual abuse had occurred based on a number of indicators.” The counsellor
reviewed the indicators which included the applicant’s history of drug and alcohol abuse; her
inability to access her feelings; her defenses of denial and minimization; her need to control
people and situations; and, the applicant’s genuineness and credibility about the incidents of
the sexual abuse.

The Applicant’s Submissions

The applicant’s representative has provided detailed submissions which take issue with the
appeal committee findings about the reliability of polygraph evidence. The representative
referred to a decision of the Ontario District Court (R. v. Doe (1986), 31 C.C.C. (3d) 353) which
reviewed expert evidence regarding the polygraph. The court concluded that the test was not
infallible and that the test has a percentage of both false positive and false negative results.
The representative also noted that current scoring methods (as reported by the R.C.M.P. to the
appeal committee) may have resulted in the suspect’s results being found “inconclusive” by
today’s standards. This point is relevant when considering the effect of the suspect’s polygraph
result on the police decision not to proceed further with the investigation.

On the issue of the use of polygraph evidence in sexual abuse cases, the representative wrote:

Because the statements of the child and the accused are often the only evidence
available to authorities to determine whether any abuse has occurred the use of
a polygraph to determine such a matter is quite compelling. However, a recent
article indicates that the use of the polygraph in alleged sexual abuse cases is
still quite controversial. The author states that opponents of the polygraph
question the overall reliability of the test and state that, at best, the polygraph
will detect deception at rates better than chance. However, the test still produces
high rates of false positives and false negatives.

In addition, the author noted that because sex offenders often have personality
disorders (they do not experience anxiety when they lie), engage in cognitive
distortions (rationalization of their activities), may be desensitized to anxiety as
aresponse to lying (due to patterns of lying over many years to cover their
abusive acts), and believe their lies and distortions are the truth, there are
reservations that the polygraph would not be able to detect any deception of the
test subject.
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Most importantly, this study confirmed that the results of polygraphs
administered by police agencies were highly indicative of whether there would
be a criminal prosecution. Specifically, if the accused passed the polygraph
there was no prosecution. If the accused failed the polygraph, there was a
greater likelihood that there would be a criminal prosecution, although charges
were not always pursued.

The representative argued that the appeal committee erred by giving more weight to the result
of the polygraph test than to any other evidence, including the applicant’s credibility and her
counsellor’s letter.

Analysis and Reasons

The appeal committee acknowledged that the applicant was credible but accepted the poly-
graph result as evidence that there was insufficient proof of a crime. The appeal committee
concluded that, as a result, the applicant was not entitled to compensation under the Actas a
victim of a crime.

My concerns with the appeal committee’s finding are twofold. First, polygraph test results are
inadmissible as evidence, both in criminal trials and in civil court proceedings. In the recent
Supreme Court of Canada decision of R. v. Oickle (2000 S.C.C. 38. File no. 26535), Mr. Justice
Tacobucci writing for the majority reviewed the law on polygraph evidence and commented
that: “As many sources have demonstrated, polygraphs are far from infallible . . . Similarly,
this court recognized in Béland that the results of polygraph exams are sufficiently unreliable
that they cannot be admitted in court.”

The appeal committee, as an administrative tribunal, is not governed by the strict rules of
evidence with respect to the admissibility of evidence as the courts are. However, an adminis-
trative tribunal must ensure that it does not rely on information that is inaccurate, unreliable
or unfair. Tribunals must ask if the evidence before them is relevant to the issue and if it is
reliable. Information may be relevant but not reliable because it is unlikely to be true. Based on
the comments of the Supreme Court of Canada in the Oickle decision, I believe that the poly-
graph information in this case falls into the category of information that is unreliable evidence
about whether or not a crime occurred.

There is the added concern in this case that we have only the suspect’s statement that he, in
fact, “passed” the polygraph test. The police file is missing and the only evidence the police
had was that a polygraph test was administered in 1975. The results of the polygraph test are
not in the police records. As well, the police did not do a complete investigation in 1993 — they
discontinued the investigation after learning that a polygraph test had been administered in
1975. It is important to appreciate, as well, that the police assessed the polygraph information
in light of the need to prove a crime occurred “beyond a reasonable doubt.” The standard of
proof in a criminal injuries matter is proof “on a balance of probabilities.”
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My second concern about the appeal committee’s decision relates to the weighing of evidence
before it. The appeal committee accepted the polygraph information, which would be inad-
missible in any court, and then used it as the definitive piece of evidence in deciding the
applicant’s appeal. The appeal committee relied on the polygraph information in the face of
direct evidence from the applicant which the appeal committee found credible and which
contradicts the polygraph information. In my judgment it was unreasonable to give greater
weight to the suspect’s information and to the R.C.M.P. information about the polygraph
against the applicant’s direct evidence of events and the other evidence available.

This is not a case where the applicant recalled memories of the abuse years after it occurred.
She told her mother and her doctor at the time she alleged the events happened and there was
a police investigation at the time. The applicant’s mother recalls her daughter’s information
about the abuse and she recalls taking her daughter to the doctor’s. The applicant’s mother
also reported to the police in 1993 that her daughter received psychological counselling for
quite a long time after the alleged events. In addition, the applicant’s counsellor stated in 1994
that she believed the applicant was a victim of abuse.

I consider that the applicant’s evidence, her mother’s information, and the counsellor’s
opinion carry more weight and is more relevant than the information from the suspect that he
passed the polygraph test in 1975. As I stated earlier, polygraph tests are considered to be
unreliable evidence about whether or not a criminal act occurred.

I am satisfied on the basis of the evidence before me that it is more likely than not the applicant

was a victim of the crime of sexual assault on a female under the age of 14. She is therefore
entitled to compensation under the Act.

Conclusion
In summary, I find that the applicant is a victim of crime in accordance with the Act. I refer the

claim to the Criminal Injury Section to determine the amount of compensation the applicant is
entitled to.

Editors” Note: The names of the parties have been removed for privacy considerations. The text of the
decision is otherwise unchanged.
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WORKERS’> COMPENSATION

REPORTER

Decision of the Appeal Division

Number: 2001-0897

Date: May 8, 2001

Panel: John Steeves, Paul Petrie, Jill M. Callan

Subject: Section 34 — Payment of Wage Loss Benefits
for a Statutory Holiday

REFERRALS OF REVIEW BOARD FINDINGS (WAGE LOSS BENEFITS) (PAYMENT FOR STATUTORY HOLIDAY) —
Review Board held that worker not entitled to wage loss benefits for statutory holiday during a temporary disability —
Referred to the Appeal Division for redetermination — Section 96(4) grounds established on basis that Review Board
findings contravened policy — Purpose of s. 34 is to prevent double liability and double compensation — No mandatory
requirement that statutory holiday pay be deducted — Policies #34.40 and #34.41 lawful under the Act — Worker entitled
to wage loss benefits for statutory holiday and employer not eligible for reimbursement.

Law: WCA (1996): s. 34, 5. 96(4)
Policy: RSCM: #34.40, #34.41; Decision No. 107, 2 Workers’ Compensation Reporter 42
Decisions: Appeal Division Decision No. 95-0165, 11 Workers” Compensation Reporter 13, Appeal Division Decision

No. 2000-0668, 16 Workers” Compensation Reporter 287, Appeal Division Decision No. 2000-0730

Section 96(4) — Referral [s. 96(4) referral]
Appeal Division Decision No. 2001-0897

17 Workers” Compensation Reporter [519]

(1)  Inaccordance with section 96(4) of the Workers Compensation Act (the Act), by memo dated
May 17, 2000, the then acting president of the Workers” Compensation Board (the Board) has
referred the April 18, 2000 finding of the Workers” Compensation Review Board (the Review
Board) to the Appeal Division for redetermination on the grounds of error of law and contra-
vention of a published policy of the governors. The reasons for the referral are set out in the
memorandum of a case manager dated May 17, 2000.

2)  The Review Board panel had identified three issues. The issue that has resulted in this referral
is “whether the Board correctly paid wage loss compensation benefits to the worker for a
statutory holiday falling on November 11, 1998.” Based on section 34 of the Act, the Review
Board panel concluded that the worker was not entitled to wage loss benefits for that day
because the employer had paid the worker for the statutory holiday.

3)  Although invited to do so, the worker is not participating in this matter. The employer is
participating and is represented by a consultant.
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4)

(5)

(6)

(7)

(8)

An oral hearing was held in Richmond on October 5, 2000. The hearing was adjourned in
order to enable the panel to obtain various documents from the Board’s Policy Bureau, which
had been requested by the employer’s representative. By letter dated October 30, 2000, the
employer requested that the Appeal Division schedule a continuation of the oral hearing.
However, given that the merits of this matter involve a question of statutory interpretation, we
determined that it was appropriate to complete the hearing by receiving written submissions
from the employer’s representative. By letter dated November 7, 2000 addressed to the Board’s
Policy Bureau, the chief appeal commissioner requested copies of documents related to items
#34.40 and #34.41 of the Rehabilitation Services and Claims Manual (the Manual) as well as a
September 18, 1997 legal opinion from Mr. W, which had been requested by the employer. By
letter dated December 22, 2000 (received by the Appeal Division on January 29, 2001), the
Board’s general counsel responded to the request and provided various documents, including
Mr. W’s opinion. The appeal officer disclosed those documents to the employer’s representa-
tive, who commented on them in his March 15, 2001 submission.

Issue(s)

The issues are: (1) whether the April 18, 2000 Review Board finding that the worker was not
entitled to wage loss benefits for the statutory holiday involved an error of law or contraven-
tion of policy; and (2) if so, how should the Review Board finding be redetermined.

Law and Policy
Subsection 96(4) of the Act states:

The president may, not more than 30 days after a finding of the review board is
sent out, refer the finding to the appeal division for redetermination on grounds
of error of law or contravention of a published policy of the governors.

Section 34 of the Act provides:

In fixing the amount of a periodic payment of compensation, consideration
must be had to payments, allowances or benefits which the worker may receive
from the worker’s employer during the period of the disability, including a
pension, gratuity or other allowance provided wholly at the expense of the
employer, and a sum deducted under this section from the compensation
otherwise payable may be paid to the employer out of the accident fund.

Pursuant to section 82 of the Act, the governors “approve and superintend the policies and
direction of the board.” Pursuant to section 83.1, the powers, duties and functions of the
governors are currently performed by a Panel of Administrators. The policies of the governors
include the policies in the Manual and Decisions Nos. 1 to 423 of the Workers” Compensation
Reporter (with the exception of those decisions that have been “retired” effective May 1, 2000
pursuant to a resolution of the Panel of Administrators).
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(9)

(10)

The language of the Section is broad enough to cover termination pay. On the
other hand, the Section does not provide that any payment made by the
employer shall be deducted from compensation, or that any compensation
deducted shall be paid to the employer. It requires that the Board must consider
the matter, and that any compensation deducted under this Section may be
paid to the employer. The Section is permissive, not mandatory, and the
question is, therefore, in what circumstances a deduction should be made.

The normal situation in which the Section is applied is where an employer
maintains the wages or salary of a worker who is disabled by a compensable
injury. In that situation, it would seem fair that a worker should not be paid
twice in respect of the same period, and that an employer, having paid his
assessments to the Accident Fund, should then receive a benefit if he maintains
the wages or salary of an injured worker. Indeed, a manifest purpose of the Section
is to facilitate the operation of various plans under which the full wages or salary of a
worker are maintained during a period of compensable disability.

[emphasis added]

Item #34.40 of the Manual (Pay Employer Claims) provides, in part:

[Section 34] does not provide that any payment made by the employer shall be
deducted from the compensation, or that any compensation deducted shall be
paid to the employer. It requires that the Board must consider the matter, and
that any compensation deducted under this section may be paid to the employer.
The section is permissive, not mandatory, and the question is, therefore, in
what circumstances a deduction should be made.

In practice, employers who continue paying full wages to disabled workers are
reimbursed in amounts equal to the compensation that would normally be paid
to their employees. No refund is made for the difference between the amount of
compensation and the worker’s regular salary. If an employer continues to pay
25% of a worker’s salary or less, full wage-loss payments are made to the worker and
no refund made to the employer.

[emphasis added]

Workers” Compensation Reporter — Volume 17, Number 4

The former commissioners considered section 32 (which under the current Act is section 34)
in Decision No. 107 (April 9, 1975 Workers” Compensation Reporter Vol. 2, p. 42), which involved
termination pay. While there have been some amendments to the section since that time, the
amendments do not appear to be relevant to this matter. The most notable amendment is that
in 1975, the section stated “consideration shall be had to any payment, allowance, or benefit”
while the current version states “consideration must be had to payments, allowances or
benefits.” However, we consider both “shall” and “must” to be imperative verbs. In Decision
No. 107, the former commissioners stated, in part:
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(11)

(12)

(13)

(14)

(15)

(16)

Item #34.41 (Vacation Pay) provides:

If a vacation period or statutory holiday occurs while a worker is receiving
wage-loss benefits, the Board continues to pay those benefits or, in the case of a
pay employer claim, to the employer.

Background

On October 15, 1998, the worker sustained a compensable back injury. On the employer’s
report of injury, an officer of the employer indicated that the employer would be paying the
worker for statutory holidays during the period of disability (see question 24).

The Board paid the worker wage loss benefits under the claim from October 16 to November 1,
1998 and from November 4 to 22, 1998.

By a decision dated December 30, 1998, which was addressed to the employer’s representative,
a claims officer Il stated the Board had paid the worker wage loss benefits for the November 11,
1998 statutory holiday pursuant to item #34.41 of the Manual. The employer’s appeal of the
December 30, 1998 decision was the subject of the April 18, 2000 Review Board findings.

The employer’s representative provided a submission to the Review Board dated July 8, 1999.
He argued that section 34 required the Board to deduct from the worker’s benefits the amount
the employer had paid to the worker for the statutory holiday.

The April 18, 2000 Review Board Finding

In their April 18, 2000 finding, the Review Board panel referred to section 34 of the Act and
item #34.41 of the Manual. The panel concluded:

... We find that Section 34 of the Act requires the Board to take into consid-
eration “payments, allowances or benefits” paid by the employer and to deduct
that from compensation payable to the worker.

In this case, the worker did not lose any statutory benefit as a result of his
work injury, as the employer paid the worker for November 11, 1998 and had
indicated in their report to the Board that statutory holidays would be paid by
their firm for the period of [the worker’s] disability. As the worker did not
experience a loss of earnings for November 11, 1998 he was not therefore
entitled to compensation from the Board for that day.
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The Case Manager’s May 17, 2000 Referral Memorandum

(17)  As stated earlier, the reasons for the president’s referral are set out in a case manager’s May 17,
2000 memorandum, which states, in part:

... I consider that the Review Board finding in this case is contrary to law and
policy. It is submitted that the Review Board erred by:

* determining the worker’s loss of earnings and benefit entitlement based on
Section 34 of the Act.

* determining that this was a pay employer claim and then incorrectly applying
Policy item #34.41 of the R.5.C.M.

+ determining that the worker was not entitled to both statutory holiday
benefits under Policy item #34.41 and the statutory holiday pay established
under a collective agreement and by using Section 34 of the Act to address
the employer’s concerns that the worker was compensated twice. As noted
by the Appeal Division panel [in decision #92-1717 (Workers” Compensation
Reporter Vol. 8, p. 715)] employer concerns that result from provisions of the
collective agreement are more properly considered through the collective
bargaining process.

Grounds under Section 96(4)

(18)  As stated earlier, the grounds for reconsideration under section 96(4) are error of law or con-
travention of a published policy of the governors. We find that, in concluding that the worker
was not entitled to wage loss benefits for November 11, 1998, the Review Board findings
involved contraventions of items #34.40 and #34.41 of the Manual. Item #34.40 provides that
full wage loss payments are paid to a worker unless the employer continues to pay more than
25% of the worker’s salary. In addition, item #34.41 provides that the Board continues to pay
wage loss benefits to a worker when a statutory holiday occurs while the worker is receiving
wage loss benefits.

(19) Although not expressly stated in the Review Board findings, it appears the panel concluded
that the policies conflict with section 34 of the Act and, accordingly, the Act prevails. In the
course of our redetermination of this matter, we will consider whether the policies contravene
section 34 of the Act.

(20) As we have determined that grounds for the referral have been established on the basis of the

contraventions of the two policies, we do not find it necessary to determine whether the
Review Board findings involved an error of law.
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Redetermination

21) The employer’s representative provided verbal submissions at the oral hearing and has
provided a submission dated March 15, 2001. He has also referred us to his July 8, 1999
submission to the Review Board.

(22) The principal argument advanced by the employer’s representative is that items #34.40 and
34.41 “are in conflict with the intent of Section 34.” He refers to the report of the Meredith
Royal Commission and submits, “. . . it appears one purpose of the original enactment of
Section 34, then, would be to prevent double liability for the employer and to avoid double
compensation to the worker for the same injury” [emphasis in original].

(23) The purpose of section 34 was considered in Decision #95-0165 (Workers” Compensation
Reporter Vol. 11, p. 13). In that decision, the panel defined the issue before it as “whether the
amount of the worker’s retirement pension should be deducted from his W.C.B. disability
award and if so whether it should be paid to the employer under Section 34.” In considering
the purpose of section 34, the panel stated (at pages 19 and 20):

Because there is no specific governors’ policy on the application of Section 34 to
a worker’s disability pension this panel has considered the legislative history of
Section 34 to determine what light that background might shed on the meaning
and purpose of the section. As the employer correctly points out in their
December 20, 1993 submission to the Review Board, Section 34 has remained
essentially unchanged since its enactment in 1916 with the exception of minor
amendments in 1979 that do not affect the substance of the section.

The Board provided some documentation to the employer on the historical
background of Section 34 which the employer submitted to the Review Board.
That documentation states the only specific reference to the Section 34 provi-
sion found in the historical records was a submission by the Canadian Pacific
Railway to the Meredith Royal Commission which provided the foundation for
the Canadian workers’ compensation system. The Railway pointed out that
Federal legislation (The Dominion Act) contained a clause imposing direct
liability on the Railway for accidents resulting from negligence. Because of the
primacy of the Federal law, it was contended the Railway could be placed in a
position of double liability for a work injury in some circumstances. As a
consequence, the worker could also receive double compensation for that same
injury. In response to the suggestion that an employer who was liable to pay
compensation for an injury under The Dominion Act would not also be liable
under the Workmen’s Compensation Act, The Commissioner said (at page 268)
“A man could not get it twice over”.
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(24)

In his final report The Honourable Sir William R. Meredith recommended a
provision (Section 40) which read:

In fixing the amount of a weekly or monthly payment, regard
shall be had to any payment, allowance, or benefit which the
workman may receive from his employer during the period of his
incapacity, including a pension, gratuity, or other allowance
provided wholly at the expense of the employer.

In 1916 the B.C. Legislature adopted the similar provision for inclusion in the
B.C. Act.

On the basis of the limited historical record, it appears one purpose of the original
enactment of Section 34, then, would be to prevent double liability for the
employer and to avoid double compensation to the worker for the same injury.

This intent to protect the employer from double liability and to prevent double
compensation for the worker resulting from one injury is consistent with
governors’ policy in item #34.40 which reimburses the employer under Section 34
when the employer continues paying the worker’s wages during the period of his
disability. It is also consistent with the exception in governors’ policy #34.42
which exempts termination pay required by law from deductions under
Section 34. Such termination pay is for a different purpose than the disability
payment for the compensable injury. As pointed out in reporter decision #107
((1975), 2 W.C.R. 42) a worker who has received termination payment equivalent
to wages for one month is free to take another job during that month to supple-
ment the termination pay. But if he is disabled during that period he is notin a
position to take another job. Wage loss payments may be paid to the worker to
compensate for his inability to secure another job during the period of disability.

[emphasis in original]

We adopt the panel’s analysis and agree with the general submission of the employer’s repre-
sentative that the purpose of section 34 is to prevent the employer from sustaining a double
liability and to prevent the worker from receiving double compensation for the injury. The
questions that arise in this case are, however, more specific. They are whether the application
of section 34 requires the Board to deduct one day of wage loss benefits for the November 11
statutory holiday and, if so, whether the Board should pay the employer the amount deducted.
While section 34 has been addressed in four Appeal Division decisions published in the
Workers” Compensation Reporter (in addition to Decision #95-0165, see Decision #92-0922 at
Vol. 9., p. 39, #92-1717 at Vol. 8, p. 715, and #98-0496 at Vol. 15, p. 67), the question of the
application of section 34 when the employer has paid statutory holiday pay to a worker during
a period of temporary disability has not been considered in a previous published decision.
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(25)

(26)

(27)

The employer’s representative contends that, given the purpose of section 34 and its wording,
in a situation in which an employer pays statutory holiday pay to a worker who is on wage loss
benefits, the Board is required to deduct the amount paid by the employer from the worker’s
wage loss benefits. In his March 15, 2001 submission, he states, in part:

... the intent of Section 34 is clearly to protect the employer from double
liability and to prevent double compensation for the worker resulting from one
injury. Indeed, when one looks at Section 34, it clearly records, “In fixing the
amount of a periodic payment . . . consideration must be had to payments, allowances
or benefits which the worker may receive from the worker’s employer during the
period of disability . .. and a sum deducted . . . may be paid to the employer”.

According to any dictionary at the employer’s disposal, the word “considera-
tion” means regard or account: something taken, or to be taken into account”
and thus the Board is required to take into account such payments and deduct
them from it’s [sic] payments to the worker. The Board then, after the deduc-
tion, has the option of paying the amount deducted to the employer.

Despite their obligation to consider each case on its own merits and to deduct
benefits paid by the employer, the Claims Department and the Panel of Admin-
istrators have attempted to ignore the Act by encouraging claims personnel to
simply pay wage loss benefits for all Statutory Holidays regardless of the
individual circumstances and the advance notice of payment provided by

the employer.

In support of this failure to consider the employer’s payments and Section 34 of
the Act, Board staff frequently make reference to item 34.40 and 34.41 of the
R.S.&C.M. but both these policies are in conflict with the words and intent of
Section 34.

In support of his position, the employer’s representative relies on a September 18, 1996 memo
of the Board’s general counsel, in which he expressed the opinion that “the existing practice of
continuing to pay workers for statutory holidays when they are at the same time being paid for
those holidays by the employer albeit for the statutory holiday only offends Section 34 of the
Act”. His opinion was based on the following analysis:

... Section 34 clearly allows discretion in regard to whether a deducted amount
is paid to the employer but is mandatory in regard to the deduction of payments,
allowances or benefits paid by the employer. In other words, the words “consid-
eration shall be had” require the Board to make the deduction to prevent double
payment to the worker.

In his September 18, 1997 legal opinion, which was addressed to the Board’s Legal Department,

Mr. W noted that two issues were under consideration. The first is the issue that is before this
panel. Mr. W stated “[t]he second issue pertains to the deductibility of payments made under
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(28)

(29)

employer pension plans from permanent disability awards.” In considering section 34, Mr. W
concluded, in part:

The use of the imperative “must” in section 34 requires that in all cases the
Board will have to take into account payments, allowances or benefits flowing
to the worker from his employer during the currency of his disability in fixing
the level of compensation paid by the Board. There is no obligation to in fact
deduct such sums or, if deducted, pay them to employers. Rather, the Board has
a discretion whether to deduct the payment in order to lower the compensation
otherwise payable.

The permissive term “may” contained at the end of section 34 grants a discre-
tion to the Board in determining whether or not a deducted sum ought to be
repaid to an employer. Nevertheless, owing to the purpose of the provision, it is
difficult to envision a situation where the Board would find it appropriate to
deduct a sum from a worker’s compensation without any intention of repaying
its to the employer.

In summary, in our opinion, the Board’s only obligation to workers and employ-
ers under section 34 is to bona fide consider whether payments received by the
worker from his employer as a result of his disability ought to be deducted from
the compensation otherwise payable and, if so, paid to the employer. The
Board’s consideration involves the exercise of a broad discretion based on
factors the Board deems relevant based on its statutory mandate. These factors
would include the amount, frequency and duration of the payments, and
whether they are made voluntarily or pursuant to collective agreements.

[reproduced as written]

As an administrative tribunal dealing with workers’ compensation issues, the Appeal Division
frequently considers expert evidence, particularly expert medical evidence. When such evidence
is relevant to a particular issue before a panel, the panel’s task is to analyze the evidence and
assess the weight that ought to be granted to it. In this case, there are two competing legal
opinions that relate to the issue before us. The application and interpretation of the Actis at
the heart of the Appeal Division’s jurisdiction and purpose under the Act. While the legal
opinions are of interest, our role is not to choose between the two competing opinions. Rather,
our role is to interpret the Act and consider whether the policies in question are lawful.

There is no doubt that section 34 contains mandatory language to the extent that it states that
“In fixing the amount of a periodic payment of compensation, consideration must be had to
payments, allowances or benefits which the worker may receive from the worker’s employer
during the period of disability.” However, there is no express mandatory language in section
34 that such payments, allowances or benefits be deducted from the compensation that is paid
to workers under the Act. The definitions of “consideration” in The Concise Oxford Dictionary
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(30)

(9th edition) include “the act of considering; careful thought.” The definitions of “consider”
include, “1 a contemplate mentally, esp. in order to reach a conclusion; give attention to.

b examine the merits of (a course of action, a candidate, claim etc.) 2 look attentively at 3 take
into account; show regard for.” In our view, the requirement that a particular payment, allow-
ance or benefit be considered falls short of constituting a requirement that it be deducted from
the compensation that is paid to a worker. While we interpret section 34 as requiring those
items to be considered, we find the determinations that flow from the consideration of those
items has been left within the discretion of the policy makers.

Our interpretation is further supported when section 34 is considered within the context of
the Act as a whole. In Decision #95-0165 (cited earlier), the panel noted (at page 20):

We have also considered the purpose of Section 34 within the context of the Act
as a whole. The authority to deduct a sum from a worker’s compensation enti-
tlement is an exceptional power in light of the foundational statutory
requirement to pay compensation to the worker where the prerequisites for
entitlement are met. Section 5(1) provides that where the worker’s injury arises
out of and in the course of employment “. . . compensation as provided by this
part shall be paid by the board . . .” Other entitlement sections of the Act such as
Sections 22, 23, 29 and 30 all require the Board to pay compensation where the
prerequisites for entitlement have been met. . . .

The Board’s decision to exercise discretion under Section 34 to deduct a sum
from a worker’s compensation payments would be consistent with the statutory
provisions for entitlement where the worker received double compensation for
the same injury. Section 31 of the Act provides for concurrent compensation for
separate compensable injuries so long as the aggregate compensation does not
exceed the maximum payable for total disability. However, concurrent com-
pensation for separate injuries is different from compensation for the same
injury twice over.

Section 15 of the Act generally protects a worker’s benefits from an assignment
or deduction except for welfare payments owing to the Province or an overpay-
ment owing to the accident fund. That section states:

A sum payable as compensation or by way of commutation of a
periodic payment in respect of it shall not be capable of being
assigned, charged or attached, nor shall it pass by operation of
law except to a personal representative, nor shall any claim be set
off against it, except for money advanced by way of financial or
other social welfare assistance owing to the Province or to a
municipality, or for money owing to the accident fund.
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(31)

(32)

(33)

It is generally accepted that where a worker has entitlement to workers’
compensation benefits the Board is in the position of first payer. Other organi-
zations and agencies which provide disability payments for the same disability
may adjust their benefits to take into consideration WCB entitlement or make
arrangements through the worker for reimbursement of double payments. . . .

[emphasis in original]

In our view, if the legislature had intended to make it mandatory for the Board to deduct
payments for statutory holiday pay from a worker’s wage loss benefits, they would have used
express language in section 34 that there will be a deduction from wage loss benefits when a
worker is receiving “payments, allowances or benefits” from his or her employer “during the
period of the disability.” In the absence of such language, we do not interpret section 34 to
mean that statutory holiday pay must be deducted. We acknowledge that the deduction of
statutory holiday pay from a worker’s wage loss benefits may be consistent with the analysis
of section 34, which was articulated in Decision #95-0165. However, we also note that, had the
worker not been injured, he could have received statutory holiday pay and done casual work
for another employer on that day.

In the case before us, it is arguable that the worker received a windfall because he received wage
loss benefits for November 11 and also received statutory holiday pay from the employer for
that day. In addition, the employer bore the expense of paying the worker for the November 11
holiday and the wage loss benefits for November 11 were included in the employer’s claims
costs for experience rating purposes. However, section 34 grants the policy makers the
discretion to determine the manner in which the purpose will be carried out. In determining
the circumstances in which payments will be deducted or reimbursed to employers, the Panel
of Administrators must consider and balance a variety of factors, including the extent of the
administrative expenses and requirements that would be involved in deducting statutory
holiday pay from wage loss benefits. It is apparent from the policy materials provided by the
employer’s representative and the Policy Bureau that the Policy Bureau has considered the
option of enacting a policy that requires statutory holiday pay that an employer pays to a
worker be deducted from the worker’s wage loss benefits. Through its representative, the
employer has expressed frustration regarding the lack of a policy amendment. It appears that
such a policy amendment is within the options available under section 34. However, any
policy change in this regard is within the mandate of the Panel of Administrators and not part
of the jurisdiction of the Appeal Division.

In light of our interpretation of section 34, we find items #34.40 and #34.41 to have resulted
from a lawful application of the discretion granted to the policy makers under section 34. In
Appeal Division Decision #00-0668 [16 Workers” Compensation Reporter 287], the panel consid-
ered the standard of review that is to be applied in determining whether policies are lawful
under the Act and summarized the approaches that had been taken in prior decisions. The
panel concluded that a policy is lawful if it is viable under the Act. In this case, we find the
policies in question are lawful under any of the standard of review options. Accordingly, we
have found it unnecessary to invite submissions concerning the standard of review and to
make a determination as to the appropriate standard.
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(35)

(36)

In redetermining the Review Board findings, we find that, pursuant to items #34.40 and #34.41
of the Manual, the worker was entitled to receive wage loss benefits for the November 11, 1998
statutory holiday and the employer is not eligible for reimbursement in respect of the payment
it made for that day. Item #34.41 provides that the Board continues to pay wage loss benefits
for statutory holidays and item #34.40 provides, “If an employer continues to pay 25% of a
worker’s salary or less, full wage-loss payments are made to the worker and no refund made to
the employer.” In this case, it is apparent that the statutory holiday pay for November 11
amounted to less than 25% of the worker’s salary. We find the circumstances in the situation
before us do not warrant a departure from the policies.

The employer’s representative contends the claim should be considered an “employer pay
claim” for November 11, 1998 and, accordingly, pursuant to item #34.41, the Board should
have paid the worker’s wage loss benefits for that date to the employer. However, when item
#34.40is applied, it is apparent that the Board will not consider a claim to be an “employer pay
claim” unless the employer continues to pay more than 25 % of the worker’s salary. While the
employer was paying 100 % of the worker’s statutory holiday pay, we do not find that is suffi-
cient to meet the 25% requirement in item #34.40. We interpret item #34.40 as requiring the
employer to continue to pay 25% of the worker’s salary during the overall period of disability.

We note that the statutory holiday pay issue was previously considered by an Appeal Division
panel in Decision #00-0730 (available at www.worksafebc.com). Since that decision involved a
claim by another worker of the employer and since the employer was represented by the
representative who is involved in the case before us, we have not disclosed a copy of the
decision to the employer’s representative. In that decision, the panel noted the following
provision from the applicable collective agreement (at paragraph 7):

Article XII — Statutory Holidays and Floating Holiday

(a) an employee, to qualify for statutory holiday pay, must comply with each
one of the following three conditions:

(i) Have been on the payroll thirty (30) calendar days immediately
proceeding the holiday.

(ii) Have worked his last scheduled work day before, and his first
scheduled work day after the holiday, unless his absence is due to
illness, compensable occupational injury, or is otherwise authorized
by the employer.

(iii) Notwithstanding (ii) above, the employee must have worked one (1)

day before and one (1) day after the holiday both of which must fall
within a period of ninety (90) calendar days.
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(37)

(38)

(39)

(40)

The panel commented (at paragraph 23):

... according to the collective agreement, no payment is made until after the
worker returns to work, as only then will it be known whether that is within the
90 day period since he last worked. If the worker must wait until he returns to
work to be paid for a statutory holiday falling within the period of wage loss, he
is without payment for that day from any source. That would appear to be
contrary to #34.41, which provides that wage loss is paid for statutory holidays.

In our view, it is questionable whether a payment for a statutory holiday that is not provided to
the worker by the employer until after the worker returns to work constitutes a payment
“which the worker may receive from the worker’s employer during the period of the disability”
[emphasis added] within the meaning of section 34.

In this case, we do not have the applicable provision from the collective agreement. In light of
our analysis, we have found it unnecessary to obtain it. However, we note that, even if the
policies are changed in the manner desired by the employer, it seems that an amended policy
will only apply to payments, allowances, and benefits that are “made during the period of
disability” as required by section 34. We also note, if the Board was required to review the
applicable collective agreement in order to apply such amended policies, it appears the
administrative burden might be significant.

Conclusion
We find:

1. Grounds have been established under subsection 96(4) on the basis that the April 18, 2000
Review Board finding contravenes items #34.40 and #34.41 of the Manual.

2. Inredetermining the Review Board finding, we find the Board’s decisions to pay the

worker wage loss benefits for November 11, 1998 and not to reimburse the employer were
in accordance with items #34.40 and #34.41 of the Manual.

Editors” Note: The names of the parties have been removed for privacy considerations. The text of the
decision is otherwise unchanged.
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Decision of the Appeal Division

Number: 2001-0916

Date: May 9, 2001

Panel: Herb Morton

Subject: Whether Medical Review Panel Certificate was
Properly Implemented

WAGE LOSS BENEFITS (PROPORTIONATE ENTITLEMENT) (SUBJECTIVE COMPLAINTS) — Medical Review Panel
certified that degenerative disc disease was major cause of worker’s disability and that worker’s lifting strains at work
accounted for approximately one-third — Board apportioned worker’s wage loss benefits — Review Board denied
worker’s appeal on apportionment of wage loss benefits and request for increase in pension award for subjective
complaints — Worker appeal allowed on proportionate entitlement issue — Board not obliged to apply proportionate
entitlement to wage loss benefits in implementation of the Medical Review Panel certificate — Merits and justice do not
warrant a departure from general policy — Worker appeal denied on issue of pension increase — Panel notes four
interpretations of policy #39.01 (subjective complaints) — Subjective complaints not of a nature and extent beyond what
would normally be associated with assessed impairment.
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Decisions: Appeal Division Decision No. 91-0388, 7 Workers” Compensation Reporter 119; Appeal Division Decision
No. 93-0329, 9 Workers” Compensation Reporter 389; Appeal Division Decision No. 93-0277, 9 Workers’
Compensation Reporter 259; Appeal Division Decision No. 93-0740, 10 Workers” Compensation Reporter 127;
Appeal Division Decision No. 96-1721, 13 Workers” Compensation Reporter 353; Sebastian v. Saskatchewan
(Workers’ Compensation Board) (1994), 7 C.C.E.L. (2d) 270 (Sask.C.A.)

Appeal Division Decision No. 2001-0916
Implementation of Medical Review Panel Certificate [worker appeal (rev. brd.)]

17 Workers’ Compensation Reporter [533]

(1)  The worker appeals the November 16, 2000 Workers” Compensation Review Board (Review
Board) finding.

Issue(s)
(2)  Atissue is whether the Medical Review Panel certificate has been correctly implemented. This

concerns whether proportionate entitlement should be applied to the worker’s wage loss ben-
efits, and whether her pension award should be increased based on her subjective complaints.
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3)

4)

()

(6)

(7)

Jurisdiction

The worker’s appeal is brought under section 91 of the Workers Compensation Act (the Act).
Section 96(3) of the Act provides that on an appeal under section 91(1), the Appeal Division
may reopen, rehear and redetermine any matter that has been dealt with by the Review Board.
Governors’ policy in Decision No. 75 (Appeal Division Administration, Practice and Procedure,
10 Workers” Compensation Reporter 753) further provides that the Appeal Division has the
discretion to initiate and conduct a full inquiry into all of the issues arising out of an appeal
once the matter is before it.

Background

In a prior Appeal Division decision dated January 7, 1997 (#97-0024), the panel found the
worker’s back problems were not causally related to her work injury of April 24, 1994. The
worker appealed to a Medical Review Panel. She was examined on September 29, 1998 by a
Medical Review Panel with specialists in orthopaedic surgery.

In a certificate dated September 29, 1998, the Medical Review Panel found the worker had a
disability with respect to her back. The Panel certified that degenerative disc disease was the
major cause of the worker’s disability, accounting for approximately two-thirds. The worker’s
lifting strains at work on various occasions were, taken together, the minor cause of her
disability, accounting for approximately one-third. This was true both for her permanent
disability, and for her temporary disability from mid-December 1994 to September 1997. The
April 24, 1994 work injury was one of approximately four significant known back strains,
which contributed to the worker’s disability. The Medical Review Panel further certified that
the worker did suffer from a pre-existing condition prior to April 24, 1994, and that the worker
did suffer intermittently from pre-existing disability prior to April 24, 1994.

By decision dated November 20, 1998, the worker was advised that section 5(5) of the Act would
be applied in calculating her entitlement to wage loss benefits. By decision of December 20,
1999, the worker was advised of her pension award. Her functional impairment with respect
to her back was assessed at 4.2% of total disability. This was apportioned by one-third to 1.4 %,
plus age adaptability of 0.04 %, for an award of 1.44 % of total. Her pension award was made
effective July 21, 1997, the day following the termination of wage loss benefits (notwithstanding
the Medical Review Panel certification that the worker was temporarily disabled until
September, 1997, and that her disability stabilized in September, 1997).

The apportionment of the worker’s wage loss benefits was confirmed by the manager in a
decision dated December 14, 1998. The manager advised:

Under Section 44.20 of the Claims Adjudication Manual, the Board [Workers’
Compensation Board] does not normally apply Section 5(5) to wage loss, based
on the premise that the claimant was fit to carry on regular duties prior to the
injury and is at the time of receiving wage loss totally or partially unable to
perform those duties.
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This is not the situation here. This claimant was injured and off work for a
period of time when wage loss was paid. She returned to work and subsequently
laid off, for a combination of reasons, given in the Medical Review Panel Certifi-
cate. Only a portion of this disability was caused by the compensable injury.

We have perfect information in this instance and the Medical Review Panel
certificate and their decision is clearly within the criteria of Section 5(5). It does
not meet the criteria for exception under Section 44.20.

If we never apply Section 5(5) to wage loss under any circumstances we risk
violating Section 5(5) of the Statute. It appears the Legislation should be applied
and while the exception shown above is reasonable this does not mean the
Legislation should be ignored in all cases.

As indicated in decision #1 of the Appeal Division entitled “Practice and Proce-
dures” Section 3.8, “In the event of a conflict between the Act or Regulations and
the published policy of the Governor’s, the Act and Regulations are paramount.”
[emphasis in original]

Based on the above it is my opinion that the Adjudicator rightly applied
Section 5(5) to the benefits.

(8)  The worker previously received full wage loss benefits from April 27 until May 3, 1994. It
appears that following the Medical Review Panel certificate she received wage loss benefits at
a /s value from December 15, 1994 until July 20, 1997. These payments amounted to slightly
more than $20.00 per day. Although not addressed in the decision letters, it appears these
benefits were paid up to July 20, 1997 rather than continuing to September 1997, on the basis
the worker was working during this latter period (following a graduated return to work from
July 14-20, 1997).

(9)  The worker appealed to the Review Board. By finding dated November 16, 2000, the Review
Board denied the worker’s appeal. With respect to the apportionment of wage loss benefits,
the Review Board panel reasoned (at page 7):

... [The worker’s] representative submitted that under Paragraph #44.20 of the
Manual the Board does not apply Section 5(5) to wage loss. However, according
to the Medical Review Panel Certificate, only 1/3 of the temporary disability as
[sic] caused by the compensable injury. The panel also notes that Section 5(5) of
the Act states that where the personal injury or disease is superimposed on an
already existing disability, compensation shall be allowed only for the propor-
tion of the disability following the personal injury or disease that may
reasonably be attributed to the personal injury or disease. The question of
further periods of temporary disability and the causes of any such disability
were squarely before the Medical Review Panel and they certified as to the
portion of disability that was to be attributed to injury. The Board, and this
panel are bound by that finding.
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(10) With respect to the worker’s request for an increase in her pension award for subjective
complaints, the Review Board panel further reasoned at page 8:

(11) The worker has appealed the Review Board finding to the Appeal Division. The worker seeks
payment of full wage loss benefits from December 1994 until September 1997. The worker’s
representative submits that the worker’s disability plateaued in September 1997, not December
1994, and that there is no practice, policy or legal requirement in the Act to apply section 5(5)
to a period of temporary disability. To this extent, the Medical Review Panel certificate does
not bind the Board. The worker also seeks an increase in her pension award, for her subjective

While the worker’s representative has submitted that a further award should be
given for [the worker’s] subjective complaints, we cannot agree. Lawful Board
policy requires that for an award to be given for [the worker’s] subjective com-
plaints, there must be evidence that the complaints themselves are disabling in
a manner which can affect [the worker’s] earning capacity and the complaints
are not reflected in the measurable functional impairment. Furthermore, Policy
39.01, “Subjective Complaints”, is not applicable in this case. [The worker] has
been able to return to full-time employment. There is no evidence that she is
receiving any less earnings than she would have otherwise.

complaints of pain and restrictions resulting from pain. The employer’s representative
expresses support for the decisions by the Board officers and the Review Board.

Law and Policy

(12) Section 65 of the Act provides:

A certificate of a panel under sections 58 to 64 is conclusive as to the matters
certified and is binding on the board. The certificate is not open to question or
review in any court, and proceedings by or before the panel must not be
restrained by injunction, prohibition or other process or proceeding in any
court or be removable by certiorari or otherwise in any court.

(13) Section 5(5) of the Act provides:

536

Where the personal injury or disease is superimposed on an already existing
disability, compensation must be allowed only for the proportion of the disability
following the personal injury or disease that may reasonably be attributed to
the personal injury or disease. The measure of the disability attributable to the
personal injury or disease must, unless it is otherwise shown, be the amount of
the difference between the worker’s disability before and disability after the
occurrence of the personal injury or disease.
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(14) Decision No. 86 of the governors (Bylaw No. 4 — Published Policy of the Governors, 10 Workers’
Compensation Reporter 781, November 16, 1994) provides under item 2.1:

In the event of a conflict between the Act or Regulations and the published
policies of the governors, the Act and Regulations are paramount.

(15) This wording is the same as that provided in Decision No. 3 of the governors (Published Policy
of the Governors, 7 Workers” Compensation Reporter 17, April 8, 1991), except that Decision
No. 3 used the singular in referring to “the published policy.” A similar passage in Appeal
Division Decision No. 1 (Practice and Procedure, 7 Workers” Compensation Reporter 33, May 29,
1991, at item 3.8, page 45) was a reference to the policy provided earlier by the governors.

(16) Policy at #44.20 of the Rehabilitation Services and Claims Manual (the Manual) states:
44.20 Temporary Disability and Health Care Benefits

It is not the policy of the Board to apply the provisions of Section 5(5) to health
care benefits or temporary disability benefits. Ordinary wage loss will be paid
on the simple presumption that the claimant was fit and able to carry on regular
duties prior to the injury and is, at the time of receiving wage-loss benefits,
totally or partially unable. The only conclusion to be derived from these facts is
that the injury itself is the sole cause of that immediate total or partial disability.
Proportionate Entitlement is thus a concept applicable only to permanent
disability awards.

(17)  The current policy at #44.20 is a longstanding one. This policy was first expressed in Decision
No. 270 (Re Subsection 6(5): Proportionate Entitlement, 2 Workers” Compensation Reporter 6,
March 6, 1978), which similarly states at pages 8-9:

It must be pointed out that it has been and will continue to be the policy of the
Board not to apply the provisions of subsection 6(5) — regardless of whether a
“disability” is found to have pre-existed the injury — to medical aid or temporary
disability benefits. Ordinary wage loss will be paid on the simple presumption
that the claimant was fit and able to carry on regular duties prior to the injury
and is, at the time he is receiving wage loss benefits, totally or partially unable.
The only conclusion to be derived from these facts is that the injury itself is the
sole cause of that immediate total or partial disability. Proportionate Entitle-
ment is thus a concept applicable only to Permanent Disability Awards.

(18) Policy at #44.10 concerns the meaning of the phrase “already existing disability,” for the

purposes of section 5(5) of the Act. It concludes by noting that “These rules apply to all
permanent partial disability awards assessed on or after March 15, 1978.”
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(19)

(20)

(21)

Policy in Decision No. 17, Re Disablement Following Unauthorized Surgery, 1 Workers’
Compensation Reporter 78, November 3, 19